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[ Abstract ]

A Study on the Criteria for Determining the Existence
of the Benefit of Appeal

Seok, Hyunsoo®

There are several academic theories regarding the criteria for determining the existence
of the benefit of appeal, including the theory of formal appeal (with exception), the old
theory of substantive appeal, the new theory of substantive appeal, and the compromise
theory. The prevailing view and precedents follow the theory of formal appeal, while few
scholars follow the old theory of substantive appeal.

However, 1 believe the old theory of substantive appeal is valid. The reasons are as
@, @ below.

(D The most important feature of the old theory of substantive appeal is that it fully
recognizes the benefit of appeal for the party who won the original trial to amend (expand)
their claim and file a counterclaim. This expansion of the scope of the benefit of appeal
facilitates a one-time resolution of disputes, resulting in expedited trials, reduced litigation
costs, and reduced court workload. This benefits the winning party, the opposing party,
and the court.

@ The criteria presented by the old theory of substantive appeal are simple and clear.
Therefore, following this criteria allows us to easily determine the existence of a benefit
of appeal. Furthermore, the old theory of substantive appeal offers the simple and logical
answer to the question of why a defendant should be granted the right to appeal a dismissal.

The prevailing view and precedents have significantly reduced the difference in results
from the old theory of substantive appeal by recognizing the plaintiff’s right to appeal
against a first-instance judgment that granted an implied partial claim.

I hope that the old theory of substantive appeal will be accepted in both academia
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and practice, and that the prevailing party will be fully permitted to appeal to amend

(expand) claims and file counterclaims, thereby improving the interests of all litigants.

[Key Words] Benefit of appeal, Justification of appeal, Appeal, Theory of formal appeal,
Theory of Substantive appeal, Supreme Court case 96DA12276



