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[ Abstract ]

The Attomey’s Duty of Confidentiality and Public Reason

—The Duty of Truth from a Perfectionist Perspective—
Yim, Hyunkyung’

The dilemma faced by attorneys in criminal proceedings between their duty of
confidentiality and their duty to truth has long been a core topic in attorney ethics within
the liberal criminal law tradition. Under positive law, the principle is that a lawyer must
not disclose a client’s secrets to harmonize the substantive guarantee of the constitutional
right to counsel with the lawyer’s public interest status; however, a legal doctrine has
been established allowing exceptions in cases of ‘significant public interest necessity’. This
study presents a hard case that cannot be easily resolved by this legal doctrine alone,
using a legal-philosophical thought experiment method. It then proposes a new attorney
ethics framework that transforms the relationship between the duty of confidentiality and
the duty of truthfulness from a perfectionist perspective, shifting the principle and exception
relationship.

First, professional ethics, a guild-type rule within applied ethics, explains why the duty
of confidentiality is useful and necessary as a professional ethic, but it offers no answers
to the ethical problems themselves. The vocation model was proposed to resolve the
dilemmas of public official ethics; it resembles the ideal of public reason in that it resolves
problems by pursuing constitutional values. Therefore, this study, based on Rawls’s later
theory of inclusive public reason, sought to integrate part of Kant’s deontological moral
philosophy- ‘one must never lie under any circumstances’-into public reason.

To this end, following the perfectionist perspective that ‘the state must go beyond liberal
neutrality and be proactive in promoting the good life,” it is proposed that for defense
counsel in criminal proceedings, the duty of truthfulness should take precedence regardless

of the gravity of the crime. The duty of confidentiality should be treated as an exception

* Law firm Lin, Attorney at law
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and restructured around the privilege of confidentiality. This would enable defense counsel,
in the presented borderline case, to adopt as a definitive norm of conduct not merely pleading
not guilty amidst an ethical dilemma, but rather making it part of their duty to provide
guardian-like assistance-persuading the defendant to confess and ensuring this confession
is considered a mitigating factor in sentencing. Particularly, applying the doctrine of
voluntary surrender in line with a theory of criminal justice centered on restoration and
prevention rather than retribution-even when a confession is made only at the trial stage
due to the attorney’s guardian-like assistance-immunity should be granted or additional
prosecution prevented, provided sufficient restitution has been achieved. - accompanied
by legislative amendments, the ethics of defense counsel in criminal proceedings could
be restructured such that while the duty of truthfulness remains the principle, the duty
of confidentiality takes precedence only in the extremely exceptional case where ‘the
defendant is in a state of severe ignorance, failing to understand the value of confession

and sentencing arguments’.

[Key Words] Attorney Ethics, The Dilemma Between Duty of Confidentiality and Duty
of Truthfulness, Inclusive Public Reason, Perfectionism, Confession Induced

by Paternalistic Assistance



