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[ Abstract ]

Procedural Illegality in the Tax Audit Process

and Countermeasures
—Focusing on the Types of Procedural Illegality
and New Approaches to Address Them—

Lee, Kyungho

This study aims to analyze the types of procedural illegality that may occur during

the tax audit process, review existing countermeasures and their limitations, and propose

new, more effective countermeasures. As a compulsory administrative investigation that

restricts taxpayers’ rights and property, a tax audit essentially requires strict compliance

with due process. Nevertheless, there remains a possibility of various procedural defects

occurring, such as violations of jurisdiction, illegal selection of audit subjects, and unlawful

expansion of the audit scope.

Previously, the primary methods to address such illegalities involved filing an appeal

against an illegal audit at the tax assessment stage or disputing the legality of the tax

audit decision itself. However, filing an appeal against illegalities while a tax audit is

ongoing is practically difficult due to factors such as the principle of non-suspension of

execution in administrative appeals. From the taxpayer’s perspective, effective relief has

been challenging to achieve because the illegality could only be disputed at the ex post

facto appeal stage.

Accordingly, this paper proposes the Request for Protection of Rights system and the

Tax Audit Monitoring system, based on the National Tax Service directive ‘Regulations

on Taxpayer Protection Administration’, as new countermeasures. Both systems have the

advantage of being able to control and correct procedural illegalities in real-time during

the tax audit process. However, there are limitations regarding their practical effectiveness

* Attorney at Law / Candidate for a Doctor of Juridical Science, Law School, Konkuk University
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and public awareness. While the Request for Protection of Rights system is grounded in
the Framework Act on National Taxes and specifically detailed in its delegated Enforcement
Decree, the Tax Audit Monitoring system only has a basic provision in the Framework
Act, with its specific details stipulated merely in an administrative directive.
Therefore, to overcome these limitations, it is necessary to strengthen the legal foundation
by directly stipulating both systems within the Framework Act on National Taxes, thereby

ensuring a more practical and substantial protection of taxpayers’ rights.

[Key Words] Tax Audit, procedural illegality, Regulations on the Processing of Taxpayer

Protection Affairs, Request for Protection of Rights, Tax Audit Monitoring
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