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[Abstract]

Problems of Calculating Gains from Real
Estate Fraud in Violation of the "Act on the
Aggravated Punishment, etc. of Specific

Economic Crimes |

Kim, Seul-Ki*

The recent Supreme Court ruling(2018do19772) applied Article 3 of the
TAct on the Aggravated Punishment, etc. of Specific Economic Crimes;,
which considers the gain from fraud to be ‘all of the loan’ in the case taking
out a loan by submitting a so-called “up contract’ to a financial institution
for the purpose of raising the loan.

However, if the legal interest of fraud is considered as a whole property,
the ‘property damages’ should be understood as a requirement of fraud and
the calculation of benefit amount in property should take into account the
objective and individual viewpoints of the expected act.

On this premise, property damages incurred to the financial institution
and gains of the accused would have to be ‘the exceeded amount’, not the
entire amount of the loan. As a result, fraud will have to be applied to
the Criminal Law, not to the special law.

In a situation where questions are raised about the validity of aggravated

* Assistant Professor, Department of Law, Daejeon University
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punishment by gains, affirming the application of the special law without
the calculation of specific damages and benefits to real estate transactions,
which are generally high transaction prices, has the potential to violate the

proportionality of crime and punishment.

[Key Words] Real Estate Fraud, Act on the Aggravated Punishment, etc, of
Specific Economic Crimes, Property Damages, Benefit Amount

in Property, Fraud Action





