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[Abstract]

A Study on the Possibility of
Lien on Building Site

Na, San-Ha*

Article 320 of the Civil Act defines ‘possession’ and ‘connection-relation
between bonds and objects’ as an essential requirement of lien. According
to the Supreme Court’s judgment, a third party’s possession of land is not
authorized in relation to the site of a building, except the owner of the
building. Therefore, if the ownership of the building is recognized by a third
party after the building is completed, the contractor of the building will
lose a lien on the land. However, possession, which is the founding
requirement of lien, means the person’s realistic domination that society
generally believes to be in an objective relationship, at which time factual
control corresponds to a normative concept that is not necessarily limited
to physical and practical control of an object. Thus, as long as the contractor
of a new construction exercises a lien by carrying out the civil engineering
work on the site and then continuing to occupy the site and the building,
even if the ownership of the building changes, the contractor does not lose
possession of the land and then the lien. In addition, the Supreme Court
believes that in the case of civil engineering work usually accompanied by

construction work, the construction bond can not be regarded as having

* Attorney at law, LEE & KO
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occurred with respect to the land. However, considering the characteristics
of civil engineering work usually done by small companies, it is not necessary
to formally judge ‘connection-relation between bonds and objects’ based on
the words or contents of the construction contract. Rather it should be judged
from a practical point of view such as whether the civil engineering work
can be regarded as increasing the value of the land itself as in the case
of making it suitable for the construction or whether it can be recognized
as independent value or independence itself distinguished from the building

new construction.

[Key Words] civil lien, premises, building site, possession, connection-relation,

Article 320 of the Korean Civil Code





