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[Abstract]

Preferential Right of Wage Claims as
a Security Right

Choi, Uni*

Article 38 of the Labor Standards Act states that wages and retirement
grants claims shall be paid in preference to taxes, public charges, or other
claims except for claims secured by pledges, mortgages, or the security rights
under the Act on Security over Movable Property, Claims, Etc. on the whole
property of the employer concerned. It also states that the wages of the
last three months and the retirement grants of the last three years shall be
paid in preference to taxes, public charges, or any claims secured by pledges,
mortgages, or the security rights under the Act on Security over Movable
Property, Claims, Etc. on the whole property of the employer. The preferential
right to repayment of wage claims (hereinafter “preferential right”) is
commonly understood as a kind of real security right. However, it is different
from other real security rights in that it is not easily noticeable by other
relevant security righters. For that reason, the preferential righters are not
allowed to apply for an auction of any property of the employer concerned.
Rather, the only way to satisfy the preferential rights is to take part in the
distribution procedures. The preferential righters who are workers are not

usually well acquainted with the distribution procedures, and therefore have

* Professor, Law School of Konkuk University
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difficulties in keeping the distribution schedule set by the court. It will be
very helpful if the workers hand over their wage claims to the financial
companies like debt collecting specialist business organizations, in return
for the amount of the overdue wage deducted by reasonable commission
rate of such organizations. Accompaniment rule is required for the purpose,
which means that the transfer of the claims is accompanied with the transfer
of the preferential rights. According to the Wage Claim Guarantee Act, the
overdue wages of the last three months and retirement grants of the last
three years can be paid by the Korea Workers’ Compensation Welfare Service
of the Ministry of Employment and Labor (hereinafter “the Service”) on
behalf of the employer, and thus the wage claims are transferred to the
Service. The Act further states that the transfer of the wage claims are
accompanied by the transfer of the preferential rights originally given to
the workers. Apart from the transfer of the wage claims to the Service, any
other accompaniment rule of the preferential rights is not yet found to be
applied under the current laws and regulations. To further the convenient
collection of the overdue wages, the accompaniment rule needs to be applied
to the transfer of the wage claims between workers and specialist financial
companies. I would also like to suggest that the retroactive effect of the
preferential rights shall be more broadened. The court interprets the retractive
effect is endowed only after the title is transferred to the employer. However,
it is not reasonable to restrict the retroactivity just by the title transfer, given
that the property belongs to the employer anyway at the time of the exercise
of the preferential rights. It is preferable to have preferential rights prevail
over the real security rights put on the property regardless of the time when

the title was transferred to the employer concerned.
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