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[Abstract]

A Study on Legal Devices to Settle the Building Established
across Boundary Line

Sang-Tae Lee*

Many troubles occur in settling the dispute that arises when the owner
of the adjoining land has established his building across boundary line. Theories
are divided and precedents are lacking in consistency, because there is no
article in the Korean Civil Act. Unde these circumstances the Ministry of
Justice has given advance notice of the Draft for amendment of the Korean
Civil Act. in 2004. In that Draft one Article of 242-2 is proposed to be
established to regulate the building which has been established across boundary
line.

In this theses firstly legal theories and precedents hitherto for settlement
of the building established across boundary line are overviewed, and secondly
the content of the Article of 242-2 is examined, after that it is scrutinized
whether there exists anything to be considered in the course of lawmaking.

The result of this theses is as follows. First, according to the Article of
242-2, in order that the duty of enduring the building established across boun-
dary line may arise to the owner of the land invaded, no intention or negligence
must exist in respect of the invador. It may be of advantage to the owner
of the land invaded to require the invador no negligence, but it has to be

considered again whether that impairs the purport of the Article or not, after

* Professor, College of Law, Konkuk University



taking into consideration of the fact that many cases of inconformity between
the cadastral map and the actual boundary line exist in our reality.
Second, it needs to be made clear what characteristic the duty of enduring
which arises to the owner of the land invaded, when his land is invaded
by the neighbor’s building. From position and context of that Article, that
duty is construed as a restrictive provision of ownership based on the law
of neighborhood. On the standpoint of an invador, with taking a step forward
from the right based on the law of neighborhood, it needs to be considered
to give him a kind of the legal superficies positively which entitles him
to use the land of the invadee for the purpose of owning his building thereon.
Third, it is concerned with time limitation of raising of appeals. The Draft
provides that Raising of Appeals should be exercised within three years from
the time when the invadee becomes aware of invasion or ten years from
the time when the invasion was committed. But it needs to be considered
again whether three years is too long or not, from taking into consideration
of the fact that usually building is completed within two or three years.
Forth, the meaning of ‘the operator of construction” should be made more
clearer. And furthermore the legal characteristic of the right — the right
which the invadee has to the invador — to demand purchase of the invaded

land also should be made more clearer.

Key Words : invasion of boundary line, abuse of rights, right of claim
for removal based on a real right, Draft for Amending the
Civil Act, right to demand purchase of land, right to request
for compensation, raising of appeals, duty of enduring
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