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[Abstract]

Establishment of a Mortgage on a Written Gift
of Real Estate and Breach of Trust of Article
355 Paragraph 2 of Korean Criminal Code

— A Critical Analysis of the Korean Supreme Court’s
Decision 2016D019308 —

Kim, Jae-Yoon*

On 13. December 2018, Korean Supreme Court gave a decision that
establishment of a mortgage on a written gift of real estate is guilty of breach
of trust in article 355 Paragraph 2 of Korean Criminal Code (Case No.
2016D019308). This decision in the case of written gift of real estate is
the result of applying the case of double selling of real estate.

Atticle 355 (2) of Korean Criminal Code is a crime which “the preceding
paragraph shall apply to a person who, administering another’s business,
obtains pecuniary advantage or causes a third person to do so from another
in violation of ones duty, thereby causing loss to such person.” However,
it continues to be criticized that breach of trust has a wide range of
punishment and the boundaries of punishment are very vague. Because it
is a very difficult matter how to interpret the meaning of “a person
administering another’s business” in article 355 (2). In view of such criticism,
Korean Supreme Court recently denied the punishment and establishment

* Professor, Konkuk University Law School
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of breach of trust in the case of double selling of the movable assets (Case
No. 2008D010479) and a debtor who provided his real estate in substitute
for the original debt sold the real estate to a third party (Case No.
2014D03363). The basic argument of the recent Korean Supreme Court
decision is that the seller is a person who is not in charge of managing
the other person’s business. The seller has the duty to hand the object of
the contract over to the buyer, but the duty is seller’s own business.
But the recent Korean Supreme Court case (Case No. 2016D019308) ruled
that it did constitute a breach of trust in article 355 (2) of Korean Criminal
Code just like the case of double selling of real estate. In case No.
2016Do19308 recognizes the Supreme Court the establishment of breach
of trust to a donor, because written donor’s breach of cooperative obligation
of real estate registration in infringement of gift recipient’s expectation for
the real right of the object when he/she takes a gift with written form.
The author of this article does not agree with the recent Korean Supreme
Court’s opinion because the interpretation of article 355 (2) of Korean
Criminal Code should be strict. As a result, cooperative obligation of real
estate registration is not gift recipient’s business but written donor’s own
business because a gift contract is a one-way, free contract. Therefore, the
attitude of the recent Korean Supreme Court affirming the establishment

of breach of trust in the case of written gift of real estate is unvalid.

[Key Words] double selling of real estate, double selling of movable assets,
written gift of real estate, breach of trust, cooperative obligation

of real estate registration





