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| Abstract]

The Right of Retention and Unjustified

Enrichment

Seo, Jong-Hee*

If the lessee who is possessor of a thing or valuable instruments
belonging to lessor has any claim arising, in respect of such property or
instruments and if payment of the claim is due, he may retain possession
of the thing or instruments until the claim is satisfied by the right of
retention.

A person having a right of retention may not, without the consent of
the debtor, use or lease the retained article nor pledge it as security:
Provided, That this shall not apply to such use of the thing as necessary
for its preservation. But, in that case, a person having a right of retention
must return the gain from use as unjustified enrichment. By the way, a
person having a right of retention may collect the fruits produced from
the retained article and may apply them to the satisfaction of his claim
in preference to other creditors.

It can be regarded as collecting the fruits produced from the retained
article as an unjustified enrichment of use.

If buildings on land remaining after the expiration of the period of the
lease of land where the object is to own a building, the lessee may ask
the lessor to purchase the buildings. Meanwhile, the lessee may retain
possession of the land in order to exercise right to demand purchase of
building.

However, after exercising right to demand purchase of building, an
unjustified enrichment of the land should not be recognized just because
the lessee is the owner of the building. This is because if the reason why

* Associate Professor, Konkuk University Law School
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the lessee had no choice but to keep the ownership of the building was
that the lessor did not pay the sale price, it would not be fair to admit
an unjustified enrichment of the land just because he was the owner of
the building.

[Key Words] The Right of Retention, Use for its preservation, Unjustified
Enrichment, Right to Demand Purchase of Building by Lessee,

Exceptio non adimpleti contractus, Appropriation of Performance





