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[Abstract]

Critical Research on Requirements for the
Attachment to Real Estate

Kim Tae-Kwan*

Article 256 of the Civil Code stipulates the attachment to real estate.
it is not clear in what cases the property was attached to the real estate
from the wording of Article 256 alone. the Supreme Court’s case cites
the following two criteria for the attachment of the main text of Article
256.

First, the criterion of “adhesion / coalescence” that cannot be separated
without damage or excessive expense (hereinafter referred to as “first
criterion of the attachment”). second, the criterion of “whether or not it
can be subject to ownership in transactions” (hereinafter referred to as “the
second criterion of the attachment”). on the other hand, the following
requirements are required to allow the attachment of the proviso of Article
256 of the Civil Code.

First, “the person who attached the accessory to the real estate has title”
(title requirement), second, “If the accessory is separated from the real
estate, the accessory has economic value” (Independence requirement of
the accessory)

In this treatise, the results of a critical study of the conventional doctrines
and judicial positions regarding attachment to real estate are as follows.

First, Article 256 of the Civil Code regulates the disappearance of the
independence of attached goods or the prevention of their disappearance
when the Attached goods are combined with real estate.

Second, it is reasonable to understand the first criterion of the attachment
as well as general views and case law. however, while the reason for the

* Associate Professor, Attorney at Law, Ph.D. in Law, Law School, Yonsei University
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existence of strong attachment seems to be the conventional theory, the
reason for weak attachment must be sought from the coordination of
interests between the parties.

Third, the second criterion of the attachment should not be considered
the criterion of the attachment. the second criterion of the attachment is
about the aspect in which the attached goods is created as an independent
thing separate from real estate.

Fourth, the independence of economic utility is irrelevant to the second
criterion of the attachment, as it is premised on the application of the main
text of Article 256.

[Key Words] real estate, the attachment, the accessory, property,

independence





