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[Abstract]

A Study on the Provisional Attachment of
Lease Deposit Bonds and

Lease Ownership Succession

— Focused on the Supreme Court’s en banc ruling
Supreme Court, January 17, 2013, 2011 Da 49523

a Unanimous Decision —

Kim, Taegeon*

Oh, Saejoon™

Unlike property rights, rentals are nothing but bond relationships. The
principle of civil law is that registration should be made in accordance
with the requirements for establishment to create a counter-power.
However, the registration was not carried out due to the superior status
of the renter. Reflecting such harmful effects, delivery and resident
registration alone were given the opposition to lease without registration.

In the event that the leasehold house is transferred while the lease deposit
return bond of the tenant with the opposing power is under provisional
seizure, the transferor withdraws from the lease relationship and is
exempted from the lease deposit return obligation to the tenant. It is a
matter of whether only transferee bears the deposit return obligation and
whether the transferee succeeds to the status of the third debtor of the

* 1st Author : Doctor’s Course, Department of Global Urban & Real Estate, Pyeongtack
University
** Corresponding Author : Professor, Department of Global Urban & Real Estate, Pyeongtack

University
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bond seizure.

This verdict concerns the opposing power of Article 3, Paragraph 4 of
the Housing Lease Protection Act and the succession of the status of the
renter of rental housing. The majority opinion of this verdict was that the
transferee, who ignored the macroscopic interpretation of the whole judicial
system and was faithful to the purpose of the act of protecting tenants,
the socially disadvantaged, succeeded not only the actual status of the
transferor but also the status of the third debtor under the Enforcement
Act. Therefore, it resulted in undermining the broad principle of prohibition
of disposal of the enforcement law. On the other hand, opposition to the
verdict also resulted in the decision to impose a legal bond being easily
negated by the transfer of a house. This directly contradicts the basic
purpose of the provisional attachment system.

Therefore, in the same matters as this verdict, the status of the Housing
Lease Protection Act is carried forward according to the law of the
acquisition of a contract. The effect of the bond-bearing determination,
which is the effect of the enforcement law, remains unchanged. The fact
that the status of the third debtor is not inherited by the transferee is
consistent with the systematic interpretation of the counterpower of the
principal law and the purpose of the bond-bearing system called the
prohibition of disposal. And it will be possible to solve the case of the
judgment without damaging the inherent laws of the substantive law and

the procedural law.

[Key Words] Lease Transfer, Oppsing Power, Provisional Attachment,
Acquisition by Succession, Transfer of Contract, Transfer
of Claim, Assumption of Debt, Housing Lease Protection
Act, Commercial Building Lease Protection Act, Succession,

Comprehensive Succession, Specific Succession
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