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[Abstract]

Effect of a Debtor’s Repayment and
Mortgage Renunciation to the Scope of the

Preferential Reimbursement Right

— Supreme Court Decision 2017 Da 292756 Decided
July 11, 2018 -

Hong, Bong-Joo®

This paper examines the decision of the supreme court 2017 Da 292756
decided July 11, 2018 on effect of a debtor’s repayment and mortgage
renunciation to the Scope of the Preferential Reimbursement Right.

The supreme court rules that “if a joint mortgagee, who has priority
over other rights-holders, is partly apportioned a secured debt out of the
proceeds derived from realizing one of the immovable properties provided
as joint collateral through either the enforcement of a mortgage by the
mortgagee’s own effort or the commencement by another party of the
realization procedure, it should be deemed that the joint mortgagee cannot
exercise again the right to preferential reimbursement as to the amount
preferentially reimbursed during the realization of the remaining immovable
properties provided as joint collateral.” Such legal doctrine is equally
applicable to cases where a debtor repays a portion of a secured debt with
money provided by selling off his immovable joint collatered property. The
supreme court had previously rules that a joint mortgagee could exercise
the preferential reimbursement right again after the debtor’s repayment (see
supreme court decision 2010 Da 3681).

Whether the equivalent amount of the repayment be deducted from the

* Professor, Law School of Konkuk University
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initial maximum debt amount depends on the peculiar purport of joint
mortgage. Article 368 clause 2 of the Civil Act provides the protection
of a subordinate mortgage holder. In a case where an immovable property
owned by a debtor and one by a guarantor in rem are jointly mortgaged,
the guarantor in rem obtains a joint mortgage on the debtor-owned property,
by subrogation, Yet, if the joint mortgagee were to be allowed to exercise
again the right of preferential reimbursement within the initial maximum
debt amount on the debtor’s repayment, then the guarantor in rem would
not be able to benefit from the right of subrogation and the scope of
subrogation would also narrow. If so, the guarantor in rem, who provided
one’s own property as collateral in anticipation of securing the

debtor-owned property, would be deprived of expected profit.

[Key Words] A debtor’s repayment, mortgage renunciation, the preferential
reimbursement right, joint floating sum mortgage, the maximum

amount of the debt to be secured





