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[Abstract]

Research on the Requirement of
Establishing the Right of Compensation for
Infringement of Mortgage Rights

Kim, Tae-Kwan*

If the mortgage right is violated, traditional views and precedents show
that the mortgagee can claim damages from the infringer on the grounds
that the mortgage right is violated. however, even if the mortgage is
infringed, the mortgagee suffers only the amount of the claim that cannot
be obtained from the value of the collateral object. Even if the mortgage
object is damaged, no damage will occur if the residual value of the
mortgage object is equal to or greater than the amount of the claim. the
damage does not occur until the repayment period of the secured debt has
come and the mortgage is exercised.

The results of a critical examination of the position of such traditional
views and judicial precedents are as follows.

First, it is necessary to consider the illegality and intentional or
negligence of the establishment of the right to claim damages due to
mortgage infringement, and it is especially important in the case of damage
to the mortgage object by a third party.

Second, even if the value of the mortgage property exceeds the amount
of the secured loan due to the occurrence of damage, it cannot be said
that there is no damage. In addition, in the type of damage, other types
of damage may occur in addition to the uncollected damage of the secured
loan.

Third, the time to calculate the amount of damages is based on the time

* Associate Professor, Attorney at Law, Ph.D. in Law, Law School, Yonsei University
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of mortgage execution or the time of exercising the right to claim damages,
which must be regarded as based on the time of tort.

Fourth, the mortgagee’s right to claim damages must be allowed to
exercise his or her own rights, unlike the right to claim damages of a
physical substitute or the owner.

[Key Words] Mortgage Right, Mortgage Infringement, Claim Damages,

Occurrence of Damage, Calculation Standard for Damages





