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[Abstract]

Measures to Expand Compensation for
Losses Outside the Public Service
Implementation District

Kim, Won-Jung*
Yang, Cheol-Ho™*

The Constitution guarantees the property rights of the people, and
accordingly, the state is making efforts to guarantee the property rights
of the people. It is stipulated to compensate for the loss of property rights
owned by the people, especially in the case of losses caused to individuals
due to a need for the public interest. Although the Constitution stipulates
that property rights compensation be fully compensated for the loss of
property rights received by individuals, the actual law and compensation
has limitations in that complete compensation is not properly achieved.

The principle of compensation for loss, types and standards of
compensation, etc. are set in the TAct on Acquisition of Land, etc. for
Public Works and Compensation,. Article 79 of this Act stipulates the
contents of compensation for land outside the area where public works
are implemented, but it is questionable whether the compensation standards,
etc. do not infringe on the protection of individual property rights and are
realistically guaranteed.

With respect to property rights infringement outside the public utility
implementation district, the current law has provisions for compensation

for losses, and the scope of loss compensation is entrusted to legislation

* Lead Author: Ph.D., Professor, Department of Law, Cheongju University
** Co-Author: Ph.D., Professor, Department of Military Studies, Cheongju University
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as an enforcement rule in the provisions of this law.

The compensation provisions stipulated in the Enforcement Regulations
of the Enforced Legislation Act mainly compensate for damage to property,
such as land outside the project district, and damage to rights such as fishing
and business. However, the problem with the compensation regulation is
that it is set as a sub-administrative legislation even though it should be
stipulated in the law as compensation for the infringement of individual
property rights, so it can be seen that it is beyond the limits of the mandated
legislation.

In addition, there is no separate compensation provision for infringement
of rights, which are property infringements other than the compensation
provisions, so there is a limit to infringing individual property rights.

In addition, for the loss outside the public service district stipulated in
the enforcement regulations of the subordinate legislation, the regulation
uses the concept of indeterminate. In the case of compensation for business
loss in the Enforcement Regulations, “If it is impossible to continue
business at the location due to loss of more than two-thirds of the hinterland,
if it is unavoidable to close the business for a certain period of time due
to disconnection of access roads or other unavoidable reasons” Therefore,
an unclear concept is used. In particular, if two-thirds is not lost, it does
not meet the damage requirements, so there is a limit to not being able
to receive compensation for damage. The use of such an ambiguous and
indeterminate concept is contrary to the principles of clarity and specificity
of legal reservations.

Therefore, this study reviewed the limitations based on the legal
provisions on property infringement with respect to compensation for land
outside the public service implementation district, and suggested
improvement measures. In other words, in order to completely relieve the
damage caused by public works, measures to secure the clarity of the law
and the specificity of the law and to expand the damage relief should be

reviewed.

[Key Words] Property rights, Compensation, Public service implementation

district, Public interest, Land





