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70 R4 Y ‘252 ' (Australia Day) 2 7|'H3kaL Qlek sHATE S5
FEOA ofn] AFBRAL UE AT YAoA o] F FE FH O
S QIAE 4] Q7] dle] AT oj50] §EAEE 5
o] = “Always Was, Always Will Be, Aboriginal Land (4| %= &AL,
oEjolle 4, HFR BEXYEhe 2 YA AHE JaRh E9t
2| A1) o AFE A A8 25 =7 5 7 dolE AL
3}AT) 1A o]l &= ‘Australians all let us rejoice for we are young and free’
(EFlolo] Z719lslek 2l 7 A4E7) ulEolther. sxer
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‘young’ o2k Tof7t AERIo] EAE JIYSHA] b ol Ml
o] A&E It ofof wh} 2021 ‘youngZ- ‘one’ O = THjAlSHO] 15
w1o] Al 9l AL EEe] e AdS whdekarat sioick 20150l
£ =4 SAFl IR ol fwl Aex} dejd vie(William
Barak) 9] A& AA F& oftES AE5klth A4 7]E ¥ Shrine of
Remembrance)& B3 A7 2loA =4S B3t uf A viete]
dzo] AatA H]lrk ole}l Zro] a5 W eyl T A2 T84
< A2 4= Qi

=2 9N A F P Aol & 4 Qe BEAAafAT
skl o5 AN e; oA G EX]F-5-A4A|(doctrine of tenure)
O] 2.8, 192 vpi HAS Fof AR EXF-HY 35| o]Fo]

2 gl gk 24 9l 1993 Al B AR Ao A

=
EXLGAES] B o)F A%e nAT) B =R 53 g
EAAGH W S DA, ojefat MlmMA WS T £4)

A=) Aol digh AARE AlAE -

I. 35 957 =77k

U

2 9510] oA 4vh-89h 1A R FAET oItk 55 95

1) National Geographic, Erin Blakemore, “Aboriginal Australians”, 2019.2.1, <https://www.
nationalgeographic.comyculture/article/aboriginal-australians>, 7428 : 2022.9.16. 2 Britannica,
“Australian Aborginal peoples”, <https://www.britannica.com/topic/Australian-Aboriginal>,
AAY: 2022016, A2 AHo T3 TN Syobrlol H(ADe) WaolAlok
A7KEE, B, FEEE, QlEuliol X Belg)E B3 obxlolellA] grom A
45,000-500001 FT B0 AF) Sreky AZFEck kit vl Eeeele] U-get
Met 140 npA|=ue] Trsh §EK)o] thak ZAllN U TR 27] 95
o] WA T Y, ofukE 65,000-80,0008 ol E2HRITET ks, ol et
o2 @AY QIF7F ofzalzet FAjoplore] QI A HofA o] FFirke AR TAE2



6

Y-EAES A 25 &

1o} H2RA7]of sl AtAbute) ool 2 thEA|RE IEA X|ZHH
Fo] dojur] A & JE7} QvAotel f=E ddo] 7HsRldH
A 7100l AFES] olF7F o] FofA Aol AlAHEIQIth= o= 2ol
UA| =11 Q= A& KRtk 55 YFU A3 2)(Australian Institute
of Aboriginal and Torres Strait Islander Studies: AIATSIS)o|| w2 3
o U] 2507 oge] Ho] ZAISIAT oSS 24} 114 SlokE ARE
aloct.

keX
<4, olEZ 3

I+ 118 Aboriginal, Indigenous, First Nations 5 0.2 &)
2 55 A Qo] oF 32%E RISkl Qlrh2016W Al
713)9 B8] H70] HBek Ao]x 2= (Cape York)sh 3o} 171
Kolo] $IA|5tTL ke Eals shols Rznle] Yk FA7E WA
of ik Ealls aglol Qliz 415e] A WA % 490kio] o]
oj7]0] 4,50001 Tgo] AL QlTh o] F 90% ool HF=rlo|ti2016
d AAL). AT AR E FARSA YUY Z(New South Wales: NSW)
Foll 7P W2 fRl29.27F W)o] Al lon, eE HiFEL
(Northern Territory: NT) S=55(¥EM) ] YFH19] v|=20] 31%=2 714 =
U4 37 Ao Q= AL S7FskL Qi) 1919 Al 2ol =
35.19F o] YFRlo R YA ot 20210l 8125 o & ZUts)
%k

T A

2) Britannica, “Australian Aborginal peoples”, <https://www.britannica.convtopic/Australian-
Aboriginal>, ZHAY: 2022.9.16.

3) Australian Institute of Health and welfare, “Profile of Indigenous Australians”,
<https://www.aihw.gov.au/reports/australias-health/profile-of-indigenous-australians>, 7344
2 2022.8.22.

4) Australian Institute of Health and welfare, “Profile of Indigenous Australians”, <https://
www.aihw.gov.aw/reports/australias-health/profile-of-indigenous-australians>, 73 Q: 2022.
822.

5) Australian Bureau of Statistics, “Australia: Aboriginal and Torres Strait Islander population
summary”, 2022.7.1, <https://www.abs.gov.aw/articles/australia-aboriginal-and-torres-strait-
islander-population-summary>, 724 2022.8.22.
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AzRo] 3] - A1 917 2 717 Ao wllRe] Hls) @3]
we Aolct <17 1-1>9] AFu vgEwle) AT seh =g
A 0|9 QTPEE 3067 71 B 15 Ao
SR YES Bolth iyl A1) JATPEE AT LT
A 23] WA 7Y B Holil itk 2 AFHLS w AT
Hla) o] Z/FH4E AYBol F45] F/I5HL, AEELS BA
%OW% AL BT 20219 AT AT F9IgS 2445k o]

214, 201614 23%1101] vlsl S7ket 7}101741‘?_ vl e) g

6)

7)

Australian Bureau of Statistics, “Population: Census Information on sex and age”, 2022.6.28,
<https://www.abs.gov.aw/statistics/people/population/population-census/latest-release>, 73
AHQl: 2022.8.22.

33 AR = A3l tist AZAXZZ T3-S E3] 2020-2021 ]| 237,000 2] &
= YRlo] ol2d AAHA F SIS WAl Q19 27%), AX F 1270
ool Pl AZANG e gxu ABAEN BAke] ulg-E 2010201197}
2019-2020 Afolofl 12%04 47%= FS7Fh= 52 A37F AL gs]ar Qick
(Australian Institute of Health and Welfare, “Indigenous health checks and follow-ups”,
<https://www.aihw.gov.au/reports/indigenous-australians/indigenous-health-checks-follow-
ups/contents/about>, ZAAY: 2022.8.22.)
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21, 9yl ARE 20168 AAA ARE e 200 64 302 71 AR 7t Qo)
2k ) 1000]
2, HjgzaRtEs 221 69 30 712 WS J|Hkon Z43) ZlojlA] Uz 7k Aejst
29
A}&: Australian Institute of Health and welfare, “Profile of Indigenous Australians”, <htps:/www.aihw.gov.aurep
orts/australias-health/profile-of-indigenous-australians>, 7A4<: 2022.8.22.

18AN7] F=roll A & o|FHIEL 25 FEO| F2s shHA, L Fo
ojn] YFwlo] AFBHL Q8o Etolal 5 “Higk delea
(Terra Nullius: land belonging to no one)’2}al AAsIE L] H2r ]2
L SRR, B AR ol £317) gk g o
Sl Zelojolck, W)L Bl Welgasl Zulea g
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1% (occupacio) 7N} o] F=Qlo] SAEA| o2 EAof tieh &f-d
o] s EXE ATt Ao Al Utke Qv|= ARE-E AL sHEA,
A$d F7HEol A 99 olo)z 70 B AHEe G
353 v 4= Besierin ek 17~1947] 52t Ao k5ol
AEO] Ao oubA 6 7 &FoK(cession), d-E(conquest), F-5A] AH
2 ARIR] 7 A (settlement) WA 0.2 o] RojF =, S5 wlwr Ay
of, vttt B2jE|4| Z5H|oKBritish Columbia) 59| 79~ AFF=
o gzt el e-AE Ao =M TS SR Al|o|thd) S0l A
5] oA Elet Yel 9ot M2 Helslglea S erol,
1835 Al & AR Y] A PHif)o|HE FARS A U= 2=
Y2} = W (Richard Bourke)7} 3 37 F(Proclamation) S £33 5+ F-F
zlojn =+ Al (Crown)o| 1 W2 2A|3F7] A7FA] 1 WS =19
49 offeba gt 7lZo] ARty ujehy Be] Yl e B4

Z YT 4= YL Aol FHliske A ejolle 7idlol EAE
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HEY 4 Yot P B AkEe] YFHol 1wl et Wele
27 ek AP YIAR, EAI2} BAT Aol Al B9 A8l
fofl R YL WTE10) 53] FFE Aozt 01747 desert and

W G, HEAE ABIE AR, FEER HEkata, 2020, 43%.

9) o] ZiF2 ARIA Y HlolSl= BE T ARl 2ok A, At & 8
i Jsk= B9l Faola(void), o] Felof ojmFt A E u]X]2] Z5}H(of no
effect against the rights of the Crown), 32| &7t H3t Qlo] AW Y EXE
53k AR A9 ol tigt B YRR 7rElo] A "ok Adske
Utk o] EZFE Y FFFo] mA= ARIAY FARAH Y=Y X2 HAFA)E
BH1T Glek 2 k9] 105 372.9] AT %l o] Norhem Cape) E Alo]
83(Cape York)ztal k= 3fete] EolA Hdd d&A TR EE2|(Wilson's
Promontory) &9] 395 12&714]0|H, W&2] AFthe Westward) 7M1 Zo5h, B3
ol R 2E A} =B Norfolk Island)y2 2235t} 1=2]U 2] 2R oA ALY
3lo] 57 129%=71K]2kar AAsHETE Documenting a Democracy, “Proclamation”, <https:/
www.foundingdocs.gov.auw/resources/transcripts/nsw7_doc 1835.pdf>, AN Y: 2022.9.16.

10) @zglo] gl Al ol e WS 7HIT Aths AL 18374 jele] gnl
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A BEaAoA ElEct Migration Heritage Centre, “Governor Bourke’s 1835

<https://www.migrationheritage.nsw.gov.auw/exhibition/

o
Proclamation of Terra Nullius

5
objectsthroughtime/bourketerra/index.html>, A 2022.9.16
11) Debelle. B, “Aboriginal customary law and the common law”, In E. Johnston, M. Hinton
Nineteenth Century Australia and Aotearoa New Zealand”, New Zealand Geographer Vol.64

& D. Rigney (Eds.), Indigenous Australians and the Law 2nd ed., London and New York
12) Lester. A. & Dussart. F, “Trajectories of Protection: Protectorates of Aborigines in Early

Routledge - Cavendish, 2008, pp. 85-111

No.3, Wiley, 2008, p. 206
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-2 "] ETi Z2KBatman’s treaty).S.
2 2ol o) Sl 17889 A el A=y ao] w2
ol eJ=o] 271 (colony)7} AZHEIT Jele] HHA L G
Sl = lck FAloll= B HHle] EX|(Van Diemen’s Land)= =39 Ef
Zufjr]olTasmania)o]l “g2F5}E & viEH(John Batman)o] &7} <] 'l
HIE Aol 27l AR ShAZT, i o] olFriSe] W
£ Azloh= 2 F=skld QlEolt) 18354 -F572)(Wurundjeri)
nxo) BAE £H5] P8 BB 2YES wh} w4 AL g
ZokS Wolch, MERLE o3 207, 7] 3071, 2 10415, 78] 5071,
A 307M, =7 2007), L7HR 1003k, A= 6715 = Al 28
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13) Australian Law Reform Commission, “Changing Policies Towards Aboriginal People”,
<https://www.alrc.gov.au/publication/recognition-of-aboriginal-customary-laws-alrc-report-
31/3-aboriginal-societies-the-experience-of-contact/changing-policies-towards-aboriginal-pe
ople/>, AL 2022.9.9.

14) Jackson. S/Johnson. L. C./Porter. L, Planning in indigenous Australia: from imperial
foundations to postcolonial futures, New York and Oxon: Routledge, 2017, p. 112
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A7o] 19929

=

V. 1992 u}H¥(Mabo) 2
1. 7j&

=gl g o] He o] H(Murray Island) F41 ofHf whE(Eddie Mabo)

15) Ibid, p. 158.

16) Altman. J, “The political ecology and political economy of the Indigenous land titling
‘revolution’ in Australia”, Maori Law Review, Indigenous Law Speaker Series, Esoteric
Publications, 2014, p. 3.

17) National Museum Australia, “Coranderrk”, <https://www.nma.gov.aw/defining-moments/
resources/coranderrk>, 74A<: 2022.8.22.
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Fule ok lek. 184)7] St 7152 ofstul weold U
bl A Elo] opd Aol wke WA A gick 194)7) Zut
galute) 74 H%o] 19l 187197 Ael4liE ) London

Missionary Society) Q195 W o] dof =2}514.01, 1877 o=

th o] 1879\ 8 19 w#lo]ide ASWHE F=of T (annexation) = %
ok 18821 ASHE F4F= 200|0]7 2] EXE dddud sl 5
A FE= T3
1879\ wo]4o] USHE F=ofl YA Bl wellold FHls
<= S EA7E IEHE ol hEE o] duiut S8t 1Al
sl AAIEHA] SLekgiTt olF whi BEofA 8 =3 o thRojRd
AFegol wElold o] BE EAof TRk WA 4 B e
Fr 7 FHR o= A=A o ARk Aol =Hl A YFRE

ol i3t Aahe shotatA] REHTLI

3. upi AR 1 - 29} Wi #E

Ee s @9 vjeloly £41 o] kRS FHOR vieold ¥
T e N
U AW 9} 242 AVISATE 15 vidoly W A
Bl fAEYY ARE AEste] EX|2079) ﬂL gt
o e AR 10No 13 AR 2No 2)2 TEITE 19824 59 20

N

AFRE] TF diET} uhrolwr|Y Afojof Qe B Aol me
oldell Hisl W4 Afre FEBAE mEo]dol ARt PEUE F9

.‘

EI

19) ojaloldle] AEM=Z o2 EX4H] YrrlotE ASASZR o)
Holehe, AR oldol] Fulo] EAEl cfef Qe Lk Aole]
259 BEXE H5e Ao =k
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3= 11985 ASHNE A= A H(The Queensland Coast Islands Act
1985); 2 A5k o] HE “1879¢ £2]H ShH(claim of sovereignty)
ol EdA i ol Agshs daenlse] EX|of HWef a5kl 9|
Hef= HAF glo] v 4= oty g3t ofof] AFNIES A
ol o] HEo] M19753 AuFelExH %] H(Commonwealth Racial
Discrimination Act of 1975); A|10Zo] ¢ul] Eo] 23S viagdgdei=
279 22 Alsigich olo] QAL T ooz Aol
EA|AxfrP(native title)S ARFsHAY M= 5 MEC] AEHY
A1092:5 $Jebsto] 19751 QRIEAEEA o W Ecka 72
SFATHEREL AF D20 o] vlelo]d FRe dhaEak el o]
ulR, gjo]Hl 3HA|(David Passi), A2 2o (James Rice)= FEWE
TS AU =E Al BEAE SdEehe 25 A 2)= Al
skt v A 20 whE whe 9] 4 LS Mabo v
Queensland (No 2) (“Mabo case”)[1992] HCA 23; (1992) 175 CLR 1 (3
June 1992), 0]th21)

4. vk o] A%

ZWEF= T % A TlR|(settled colony)®] FE7
Ao EH, g=ro] HEwo] AuR|or FE= 4= Ql7]of YA
2 Az g Eof thgl 2H-8-2]4-§-A(full beneficial ownership

gorct. 2 Ak Au7k G A7)

*
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>

o
—
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ftjo
N
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PL
?i%
=
N

20) PA3], sFAYAYY 712 B AYFoE 53 K3 E SR, AHAEa
A ;LJ 2020, 2%,
21) AA HEEL2 353 AUt gHolX| oA &1 4 ok
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S o=
9 27} 8 % ik RIS, RS P 55 540
Af7L GFelo] Eel AT 23t AFHOR FAo| ALE

th = Attomney-General v. Brown (6) (1847) 1 Legge 312 o] 7]wks}o]
olo} o] Fgslaick. ek 5 AA|old Aol theke] A af
2 New South Wales v. The Commonwealth (“the Seas and Submerged
Lands Case”)(12) [1975] HCA 58; (1975) 135 CLR 337 #&|of| A= &2l
ek o] Telof w=H “EE AR BEX|= GAo] [0 AltEAl
Seojs}7] o AZHAE SHAle] A&k Aol

5. A A g

UhE T2 o] 18794 mE|ofdof| tith FAHE 2 H UL
F=relo] wloldeol At g F2 HEHE ot dEds

of Mol o] A-g-=|Urh= Aol tie AE=FE ARt Hils
B3l oJsf o] meol ol Higt FHAEA NS 2 = Urk=
2 QAR Aol A 27 =Hle W EAofl digh &g
AR 2] =tk Aol disiA= olelE Al7IstAn:? S

FAqo] Mol o] mE Exo] that Sageligue A5t
e thewh e el 71kt Slck A melolde] dhat
MEo] EALATTE §lol] tie] Silo] s fAtRkL & 4 it
£ Alolth 5 GRANA YA o) BAH EAURAAS E
3 odse] o] AGEIglche Aolth o] 9§ U mE EAo|
ohet QubA 29 2 g A Lol SAlo] T AlulA] ol

22) vk el ThEIA HE AL A5 EX|] o) B3R BX)Ue] T ole]
£ APISHe ol ofuieh Eelx o wielo]Hel cigt S419] S GoLER 52l
AR At et Rolsick
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2E 2x9) 5t A827} gtk B Asjo|c}2d) = MRl vl
A Y BE EX]= 2719] A5 A AHpatrimony of the nation)o|™ o]2{gt
P40 Ml 3l 18 el el 4 o
+ THolth Al WA= A A5E HeEl(“Seas and Submerged
Lands Case)ol] 275te] WE AulA] =7 457 o] Zofal]
oAM= el ALGH = TR oItk
A A A SFATO] 18~ 19A417] AR g Uete] ol tieh 54

H-2 A E(conquest), T cession), F-FA] & (occupation of territory)-S-
£o) SR AHSIAT A $AVSES PRS0 AR
P EAS B4 4 gl Wk ik W gleirkn s sk
= gl 98]$-29] 7\ (enlarged notion of terra nullius) 3lof] Ex]HS
gttt

Tt weolde] el Hizh deleadntal & 4 3l AR
AR AT 19750l A9/l ofsf ARIA| sk AE Abstet A
A S HEF @ele-A7t ofyglkal R AR = B AR 7F
Q) tH(International Court of Justice in its Advisory Opinion on Western
Sahara (62) (1975) ICIR). SAIAP AT “Ao) 2, HA2 222 2
T Qs BEou RG] AFSHE e Hlgh Yelesrt opehret
T sy 2 AP AR Auel Al AR 27
HARTetel] AFSHe BESo] “Agld, A Ao Het dejgno)
S5 WA o 3l T SE8] 22 E T FEFAL oo whet
g2k del¢-L7F ofdtal BAFT) of2fet WM 2 dFRls
o A= AEs) & ul HoldS El2t dE-Lrt oy ik

(e}

23) SlAEE o] -2 YFH10] Af-F o] (proprietary interest)Z 2 UFH H-E F<l

o

24) W, P9 LB Hx
25) Levy. G. J, “CASE COMMENT: Advisory Opinion on the Western Sahara”, Brooklyn
Journal of International Law Vol.2 No.2, Brooklyn Law School, 1976, p. 296.



1907 AESHE Y59 2115 J1THChief Protector of Aboriginal)2]

AR LA o] wpEH26) L] HEo] B LR ‘UFE A (mamoose)’
2 sl 9, FEURE] YR(elders) B v HEE A/ E 0]
U3Aet 749 ‘3% % shths B4l 9 BA] Al tieh 2482 AEst
= Zolqltk 18984 Qe AT} HElolde ek Wl “HE
s A AN FAEL e dFN EXafAE] Y
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[Abstract]

The Progress of Institutional Changes for
Native Title in Australia

— A Review of the Mabo Decision —

Hyung Min Kim*
Kyoung Seok Jang™

Despite the long-lasted presence of Aboriginal Peoples, ferra nullius (or
land belonging to no one) was proclaimed to establish a colony when
European settlers arrived in Australia. When they established sovereignty
via settlements, many Aboriginal people experienced forced eviction and
relocation to protectorates, reserves, and missions apart from their
traditional land. They persistently requested land rights and there was a
landmark legal case led by an Aboriginal person Eddie Mabo against the
State of Queensland. In 1992, the High Court of Australia, based on
common law, decided on the native title, hence it is called the Mabo
decision. This paper introduces who Indigenous Australians are, and
analyses key issues in the Mabo decision. Then, it outlines the Native Title
Act 1993 enacted after the Mabo decision, and reviews the major follow-up
cases about the native title. In the Mabo decision, the separation of land
ownership from sovereignty was employed to enable the native title for
traditional owners.

[Key Words] Native Title, Mabo decision, Australia, ferra nullius, doctrine of

tenure
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