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[Abstract]

Right of Retention and Preferential Right of
Satisfaction in Real Estate Auctions

— Review of the Amendment Discussion to

Recognize the Preferential Right of
Satisfaction of Right of Retention —

Seo, Jonghee*

This paper identifies the meaning of the principle of takeover and the
principle of a extinction related to the real estate lien, and the problems
caused by liens that presuppose principle of takeover. Meanwhile this paper
suggests solutions.This can be summarized as follows.

First, if the auction procedure is initiated by a person other than the
lien holder for the subject matter of the lien, the preferential right of
satisfaction should be recognized and the lien should be considered to be
extinguished by the auction.

Second, even if the lien holder recognizes the preferential right of
satisfaction, in principle, the superiority and inferiority of the relationship
with other secured creditors should be determined by the timing of the
establishment of other security rights and the establishment of the lien.

Lastly, even if the right to apply for an auction as the execution of
the security right based on the lien is acknowledged, the lien holder should
be allowed to recognize the right to request the establishment of a
preservation mortgage or the lien should be extinguished by the provision
of security by the debtor.

[Key Words] Right of Retention, Preferential Right of Satisfaction, Lien Auction,

The Principle of Takeover, The Principle of a Extinction
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