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[Abstract]

A Review of the Legality of the
Instructions on the Imposition and
Collection of Development Charges

Sung-Hoon Kim*

Recently, a number of housing land creation projects, including the third
new town development project, are underway in the form of public housing
district creation projects under the Special Act on Public Housing. It is
a question of whether the project to create a public housing district
corresponds to a project subject to development charges. The Ministry of
Land, Infrastructure and Transport’s Instructions on the imposition and
collection of development charges stipulates that public housing projects
under the Special Act on Public Housing are not included in the scope
of development projects subject to development charges. However,
Restitution of Development Gains Act did not delegate its contents to the
Instructions on the imposition and collection of development charges.
Therefore, the relevant provisions of the Instructions on the imposition and
collection of development charges are not legal.

On the other hand, the Supreme Court recently judged that the
Restitution of Development Gains Act takes an exemplary form of
legislation with general provisions on the subject of the imposition of
development charges. According to this precedent attitude, the project to
create a public housing district under the Special Act on Public Housing
is a project subject to development charges. In the end, the head of the
competent basic local government shall impose a development charge on
the implementer of the project to create a public housing district in

* Taeil Lawfirm Lawyer, Ph. D.
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accordance with the Special Act on Public Housing.

In the past, the state had the authority to impose and collect development
charges, and the Minister of Land, Infrastructure and Transport delegated
it to the head of the basic local government to handle the affairs. However,
the recently enacted the Local Transfer Act stipulated that the authority
was transferred from the state to cities, counties, and districts, and thus
the imposition and collection of development charges became autonomous
affairs of cities, counties, and districts.

As a result, it was questioned whether the instructions on the imposition
and collection of development charges, which are ordered by the Ministry
of Land, Infrastructure and Transport, are still legally binding on city,
county, and district officials after the transfer of authority. The Minister
of Land, Infrastructure and Transport no longer has the authority to
supervise the imposition and collection of development charges. Therefore,
the Instructions on the imposition and collection of development charges
have also become illegal, so the instructions should be abolished.

However, as it is necessary to prepare standards to maintain uniform
execution of imposition and collection tasks, such as calculating
development charges, it is necessary to establish regulations to delegate
the Minister of Land, Infrastructure and Transport to enact administrative
rules on business standards.

[Key Words] Development charges, A project for developing a public housing
zone, The local transfer act, Devolution of authority, Instructions
on the imposition and collection of development charges,

Instructions





