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[Abstract]

Liability Caused by the

Title Trustee’s Arbitrary Disposition

—Supreme Court Decided June 9, 2022 2020da208997
Judgment—

Hyeri Lee”

Under Act On The Registration Of Real Estate Under Actual
Titleholder’s Name(hereinafter “Act on Actual Titleholder’s Name”), if the
title trustee arbitrarily disposes of the entrusted real estate in a three-party
title trust, the seller loses ownership and the title trustor’s claim for
ownership transfer registration becomes impossible to perform. The
Supreme Court has ruled through several rulings including the judgment
which will be discussed in this paper, the trustee is liable for unjust
enrichment and tort to the trustor, but is not liable to the seller. However,
this results in abandoning the purpose of the Act on Actual Titleholder’s
Name by excessively protecting the interest of the trustor without respect
for the order of property law and contract law, which form the basis of
private autonomy.

First, the seller who has lost the exclusive and absolute right of
ownership should be regarded as having suffered losses in principle. This
is because damages must be grasped abstractly and objectively in the case
of unjust enrichment, and even in torts, the value of ownership can not
be reduced by claim based on personal right.

Second, although the trustor’s right to a claim for ownership transfer

registration against the seller has been violated, it should be considered

* Professor at Wonkwang University School of Law, PhD Degree in Civil Law, Attorney
at Law
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that there is no loss if the profits acquired through the sales contract with
the seller are deducted. This is because the trustor has the right to claim
damages against the seller attributable to the seller or to claim for
reinstatement following termination, and even if there is no cause
attributable to the seller, the trustor can exercise the right to claim against
the seller for unjust enrichment and the right to claim damages for torts
against the trustee. In fact, the trustor’s claim for unjust enrichment or
damages based on tort against the trustee can not be established even before
the existence or non-existence of damages is questioned. It is reasonable
to judge the existence of an undue enrichment relationship based on the
typology. However, since there is no enrichment to the trustee, unjust
enrichment does not exist, and infringement of claims that are merely
relative rights does not constitute unjust enrichment. In addition, in relation
to the legal relationship of tort, the illegality seen in the relationship with
the trustor in which the trustee’s arbitrary disposition is merely the
impossibility of performance of the performance, which is the object of
the claim, is incomparably smaller than the illegality seen in the relationship
with the seller whose ownership has been infringed.

Third, if the trustor can seek for remedy through a direct claim against
the trustee, it is contrary to the purpose of the Act on Actual Titleholder’s
Name. The Act on Actual Titleholder’s Name “prevents antisocial acts such
as speculation, tax evasion, and evasion of the law that abuse the real estate
registration system, and promotes the normalization of real estate
transactions and the stabilization of real estate prices, thereby contributing
to the sound development of the national economy. to contribute”. If the
trustor fails to achieve the purpose of the title trust agreement due to the
trustee’s arbitrary disposition, if the trustor can make up for his or her
loss through direct claims against the trustee, the purpose of the Act on

Actual Titleholder’s Name as above will inevitably be overlooked.

[Key Words] a three-party title trust, the trustee’s arbitrary disposition, unjust
enrichment, tort, the Act on the Registration of Real Estate Under

Actual Titleholder’s Name





