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[Abstract]

The Study on the Application of Oral
Proceeding System to the Starting Point of

Acquisitive Prescription

Hyunsoo Seok®

Supreme Court decisions say that the starting point of the term of
acquisitive prescription is an indirect fact and therefore not subject to the
responsibility for allegation or admission. When the Supreme Court’s
rulings use the term ‘the starting point of the term of acquisitive
prescription’, there are cases where the meaning of the term appears to
mean the starting point of occupation (the historical fact of when occupation
begins). There are also cases where it appears to mean a legal starting
point (a legal judgment of ‘when the process of an acquisitive prescription
begins’). Therefore, in this paper, I examined whether the positions of the
above Supreme Court decisions were reasonable in each of the above cases.

Both a fact-in-issue and an indirect fact are historical and specific ‘facts’,
not a legal judgment. And among a fact-in-issue and an indirect fact, only
a fact-in-issue is subject to the responsibility for allegation and admission.

The legal starting point is not a fact but a legal judgment, so it cannot
be either a fact-in-issue or an indirect fact. Therefore, the legal starting
point is not an indirect fact.

The starting point of occupation is a fact, and whether it is a fact-in-issue
determines whether the responsibility for allegation and admission, which
are the contents of the oral proceeding system, are applied. There is little
practical benefit in discussing whether the responsibility for allegation and
admission applies if there is no change in ownership (since there is no

* Associate Professor, Konkuk University Law School, Lawyer
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need to determine when the starting point of occupation is). However, if
there is a change in ownership, this may determine the outcome of the
lawsuit.

The starting point of occupation is logically inseparable from 20 years
of occupation, which is a fact-in-issue. In addition, not applying the
responsibility for allegation and admission to the starting point of
occupation has the disadvantage of inflicting unexpected damage on a party
to the lawsuit, increasing the burden on a party and the court, and hindering
a speedy and economical trial. Therefore, I think the starting point of
occupation is a fact-in-issue.

In conclusion, I don’t think that the view of the Supreme Court rulings
that the starting point of the term of acquisitive prescription is indirect
fact is valid, whether the starting point here means the legal starting point

or the starting point of occupation.

[Key Words] starting point of the term of acquisitive prescription, fact-in-issue,

indirect fact, responsibility for allegation, admission





