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[ Abstract ]

The Standard of ‘illegal solicitation’ in the
crime of giving bribe by breach of trust.

June-Guil Jeong*

The crime provided in Criminal Law article 357(2)(Giving Bribe by
Breach of Trust) is the act punished for giving the property or pecuniary
advantage to a person administering another's business with illegal solicitation
concerning his duty. Then, the crime provided in Criminal Law article 357(2)
has the constitution factors; (D To a person administering another's business,
@ concerning his duty, 3) with illegal solicitation, (4) giving the property
or pecuniary advantage. In the target judgement(the Supreme Court,
79d0608), however, the judge held that even if there were an illegal
solicitation in terms of a person who receives, a person who gives unpunished
in case of considering as un-illegal solicitation. That is, if a person was
given property or pecuniary advantage does not solicit illegally, the crime
provided in Criminal Law article 357(2) is not made up regardless of illegality
of solicitation of a person who receives.

However, there is some misconception in the meaning of illegal
solicitation. First of all, decision of whether the solicitation is illegal is in
principle based on the standard of “duty of a person who receives” So, if

a solicitation is illegal in terms of a person who receives, by expressive

* Lee & Ko, Partner Lawyer
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definition of the Criminal Law, a person who gives has liability for a crime
as he has an illegal solicitation. Secondly, there is a substantial partnership
in crime between a person who gives a property and a person who receives.
Thirdly, following the second ground, owing to penalty of a person who
gives a property can't be more serious than of a person who receives, the
target judgement is in discord with the intent of the criminal law article
357.

In addition, the standard of decision of what illegal solicitation in receiving
the property or pecuniary advantage is can be equally applied to give the
property or pecuniary advantage. Therefore, not requiring malfeasance in
duty, it is sufficient to be illegal solicitation concerning duty breaching social
normal usages or principle of acting in good faith.

As addressed above, although decision of whether the solicitation is illegal
is in principle based on the standard of “duty of a person who receives”
the target judgement has misconception in decision of whether solicitation
is illegal by holding that there can be un-illegal solicitation in terms of a
person who gives. In a sense the crime of giving bribe and receiving bribe
has a substantial partnership each other in duty relevance of public official,
likewise, the crime giving bribe by breach of trust has a substantial
partnership with the crime receiving bribe by breach of trust in illegal

solicitation concerning duty and should be held in that standard.

Key Words : Breach of Trust, illegal solicitation, bribe by breach of trust



