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[ Abstract ]

A Study on the Objection to Distribution
System under the National Tax Collection
Act Regarding Real Estate

—With Reference to the Objection to Distribution

System under the Civil Execution Act—

Choi, Kwangsun*

This paper examines the objection procedure to distribution under the
National Tax Collection Act by comparing it with the objection procedure
to distribution under the Civil Execution Act. While research specific to
the National Tax Collection Act is certainly necessary, the Civil Execution
Act still holds a foundational position and has accumulated a lot of cases
regarding compulsory execution.

First, the paper reviews a full bench decision on whether a person who did
not raise an objection to distribution under the Civil Execution Act can still
file a claim for unjust enrichment. Based on this decision, it is argued that
exercising the right to claim unjust enrichment is indeed possible. Accordingly,
it is considered that even under the National Tax Collection Act, a person who
did not raise an objection to distribution should also be able to claim unjust
enrichment. However, case law under the National Tax Collection Act has

* Professor, Law School, Konkuk University
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recognized the right to claim unjust enrichment even for those who failed to
file a distribution request, which they were required to do. This paper examines
the need for a change in judicial attitude in light of changes to the system under
the National Tax Collection Act. Furthermore, since the distribution measure
is recognized as an administrative measure, it carries binding administrative effect
(public confidence), and thus the right to claim unjust enrichment should only
be acknowledged in cases where the measure is null and void.

The paper then explores how a lawsuit objecting to distribution is based
on the nature of the measure procedure as an administrative measure, making
it subject to an administrative appeal. It also examines the requirement to
undergo a mandatory pre-litigation procedure under the Framework Act on
National Taxes. However, since the measure procedure under the National
Tax Collection Act does not involve disputing the legitimacy of a tax
assessment and is instead based on civil law principles of distribution, the
necessity of a mandatory pre-litigation procedure is questioned. Going
forward, it is suggested that this procedure should be transformed into an
optional one, allowing delinquent taxpayers and others to proceed directly
to litigation without undergoing the pre-litigation process.

Although discussions on whether to independently regulate lawsuits
objecting to distribution have not yet matured, considering the unique nature
of the measure procedure, it may be appropriate to treat it as a special

provision within administrative litigation.

[Key Words] Objection against Distribution under Tax Collection Act,
Objection against Distribution under Civil Execution Act,
Claim for return of unjust enrichment, Demand for

Distribution, Lawsuit of Demurrer against Distribution



