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[Abstract]

A Study on the Legal Basis and Effects
of Incorporation Registration of
Special Legal Entities

—Focusing on the Dual Structure of
Establishing Statutes and the Supplementary
Application of General Law—

Kim, Mingyu*

Despite being established under the same Attorney-at-Law Act, the Korean
Bar Association has a corporate registry entry while the Seoul Bar
Association does not. This asymmetry, even though both are special
corporations directly endowed with legal personality by statute, reveals a
structural problem arising from the lack of a systematic account of the legal
basis and effects of incorporation of special corporations. The current
framework - Article 67(1) of the Non-Contentious Case Procedure Act,
Atticle 6(3) of the Enforcement Rule on Registration of Civil and Special
Corporations, and the change of practice by the Registration Review Officer
(No. 3387) - gradually acknowledges the possibility of registration for special
corporations but remains silent on its normative basis and legal effects. As

a result, when special corporations acquire, dispose of, or encumber real

* Adjunct Professor at KAIST Graduate School of Future Strategy
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property, it is difficult for counter-parties to verify the representative and
any limitations on representative authority through the corporate registry,
and the core functions of the registration system - publicity of representation
and enforceability of limitations against third parties - cannot operate properly
in real estate transactions.

This article seeks to fill this interpretive gap. It first examines the general
theory of corporate formation and incorporation, the dual public-private
nature of special corporations, and the legislative structure of five professional
statutes (Medical Service Act, Attorney-at-Law Act, Patent Attorney Act,
Certified Tax Accountant Act, Licensed Judicial Scrivener Act), including
the inconsistent presence or absence of provisions that apply the Civil Code
rules on corporations. In light of the regime of functional recognition for
unincorporated associations, the article shows that situations in which special
corporations, despite having legal personality, cannot in practice exercise
rights or publicize representation due to the absence of a registry constitute
an internal incoherence of the legal system. Building on this analysis, the
article proposes a hierarchical doctrine of legal grounds for incorporation
of special corporations lacking explicit reference provisions, drawing on the
Non-Contentious Case Procedure Act and the Enforcement Rule, the Civil
Code's status as a general law, inductive reasoning from legislative omissions,
and the demands of transactional safety.

The article then advances a dual-effects theory according to which the
incorporation of special corporations has a merely declaratory effect at the
level of their constitutive statutes, but in the sphere of private-law transactions -
where Atrticles 49, 54 and 60 of the Civil Code apply - it performs a
“defensive and supplementary” function by enabling publicity of

representative powers, enforceability of limitations on representation, and

155



156

Y-sAES A 32 &

opposability of registered matters to third parties. This transactional effect
is distinguished from the constitutive effect of incorporation under Article
33 of the Civil Code and is conceptualized instead as the supplementary
completion of the corporation's status as a private-law actor. Furthermore,
the article conceptualizes a right to demand registration as a procedural right
of special corporations to access the incorporation procedure necessary to
activate the publicity and opposability structure just described, and identifies
concrete avenues for its exercise through objections and appeals under the
Non-Contentious Case Procedure Act. Finally, it outlines legislative reforms-
most notably the inclusion of explicit cross-reference provisions in individual
statutes and a confirmatory clause in the Civil Code-designed to ensure that
special corporations can consistently connect to the core functions of the
registration system, particularly publicity of representation and enforceability

against third parties in real estate transactions.

[Key Words] Special Legal Entity, Incorporation Registration, Dual-Effect
Theory, Opposability-Grounding Effect, Public Juridical
Person, Dual Legal Nature, Representative Authority,

Organizational Accountability



