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[ Abstract ]

Avoidance of Fraudulent Transfer of
Real Property and Rights about Real Property
and Subsequent Remedies

Sang-Hee Jo*

Not only that a transfer of property by a debtor was made with intent
to defraud, hinder, or delay his or her creditors, but also that a debtor transfers
property without receiving “reasonably equivalent value” in exchange for
the transfer, while the debtor is insolvent at the time of the transfer or become
s insolvent or is left with unreasonably small capital to continue in business
as a result of the transfer, may be regarded as the fraudulent transfer and
could be set aside by the creditor.

Creditors can avoid debtor's transfer of assets if that transfer was made
to an insider and left debtor nothing to pay his creditors. Furthermore, creditor
s can avoid the good-faith transfers, in which the debtor has simply been
more generous than they should have or, in business transactions, the business
should have ceased trading earlier to avoid giving certain business creditors
an unfair preference. After creditors win lawsuits against the transferees,
they are entitled to recover the property transferred or its value from transfere
es.

If the fraudulent transfers are related to real property or rights related

* Professor of Law school, Konkuk University.
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to real property and the properties are not able to be recovered, there will
be a lot problems about how their value could be calculated. There has
been a lot of precedents of Supreme Court cases about these problems. In
principle, the extent of the value is the amount of real property at the time
of final hearing. If a debtor transfer his or her real property under mortgage,
and mortgage is paid by the transferees, the extent of the value is the amount
after the mortgage amount is subtracted from the value of real property.
In case that a debtor places real property under mortgage as a fraudulent
transfer and the property is foreclosed, the dividend will be assigned to creditor
as a method of recovery.

The present articles as to fraudulent transfer in Civil Law can not play
much roles in how creditor can take or choose the appropriate recovery
method. Therefore it will be necessary to make more complicated articles

about recovering methods which reflects the accumulated precedents.

Key Words : creditors, reasonably equivalent value, fraudulent

transfers



