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[ Abstract ]

Protection of the Subsequent Purchaser of the
Antisocial Duplication Transfer of Real Estate

Sang-Hyun Kim*

In the duplication transfer of real estate, when the 2nd grantee positively
participates in an act in violation of the transferee's duty, the judicial preceden
t cites it's an absolute nullity as an antisocial action in the article 103 of
the Civil Law. And that absolute nullity is the illegal caused wage in the
article 746 of the Civil Law. Additionally, despite acquired the real estate
instinctively by the 2nd grantee, that judgment says the 1st grantee borrows
the theory of a comparison of the illegality, and then is able to recuperate
the status quo of that real estate as exercising the right of the obligee subrogati
on. These legal principles have many problems. First, the subsequent purchase
r will not be able to be protected in either case. Even though the 1st grantee
had an opportunity which he could demand the provisional registration or
disposition, he didn't make full use of them. But it's not just and rational
that he is always protected earlier than the subsequent purchaser who acquires
the right above all, because the subsequent purchaser didn't have any chances
which were similar to the one, the 1st grantee had. Second, the theory of
the judicial precedent selected the exercising the right of the obligee subrogati

on which is the way to recuperate the status quo of that real estate for

* Post-Doc., Pukong National University Graduate School.
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Ist grantee. So if the 2nd grantee received the transfer registration by the
judgment, it would be in conflict with the res judicata(res adjudicata). Ultimat
ely, the 1st grantee could fall into the self contradiction which is he couldn't
recover that real estate. Third, the theory of the judicial precedent referred
the theory of a comparison of the illegality to solve the contrariety of the
code of the illegal caused wage. But I wonder indeed the 2nd grantee is
the one who acted more illegal than the transferee did. The alternative legal
principles are giving the application against the theory of the judicial preceden
t. Those principles are the theory of the abatement of the application of
the article 746 in the Civil Law, the theory of the right to avoid of the
obligee, the theory of the infringement of the obligatory right and so on.
Each of them does not accord the requisite which the regulations in force
requests. And it's difficult to find the alternative legal principles against the
theory of the precedent in the analysis. The most fundamental issue of the
theory of the judicial precedent is that it is totally preoccupied with protecting
the 1st grantee, so it treats the duplication transfer action as an antisocial
action. It's based on that the conception of the registration was week in
the past. Relatively, it sought the concrete validity for protecting the 1st
grantee who is a social underprivileged. However, in the economic structure
of the capitalism it's the general state that the 2nd grantee, who's known
the existence of the release between the 1st grantee and the transferee, lures,
instigates, requests, prevails, solicits, urges, or deceives for achieving the
contract with the transferee. And those should be allowed for the pursuit
of the personal profit. Also, the theory of the judicial precedent should be
abrogated because the general public enhances the lawful awareness related
to the real estate(the provisional registration and disposition). Therefore if

the duplication transfer of real estate is fit on the requisite of the right to
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avoid of the obligee or the right of the obligee subrogation, it should be
dealt with the liability of the compensation for damages on the unlawful
act according to the requisite of those. At the beginning, those kind of treatme
nt can break down the lawful stability of the first grantee who banked on
the established precedent. We will be able to get the effect, the court pulls
up the lawful awareness of the public. In other words, it will be able to
be of a help toward keeping the general principle on the business of the

real estate under the regulations in force.

Key Words : protection of the subsequent purchaser, the
duplication transfer contract of real estate, an
antisocial action, absolute nullity, rescission right of

obligee



