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2) L. D. Solomon/D. E. Schwartz/J. D. Bauman, Corporations Law and Policy, West Pub. Co., 1988, p. 996.

3) R. C. Clark, Corporate Law, Little Brown & Company, 1986, 11. 3, p. 478; E. Elhauge, The Triggering
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Function of Sale of Control Doctrine, U. Chi. L. Rev., 1992, p. 1465.

4) W. D. Andrews, The Stockholder’s Right to Equal Opportunity in the Sale of Shares, 78 Harv. L. Rev,,
1965, p. 505.

5) V. B. Brudney, Equal Treatment of Sharehokders in Corporate Distributions and Reorganizations, 71
Calif. L. Rev., 1983, pp. 1072, 1122-1126; Kaplan, Fiduciary Responsibility in the Management of the Cor-
porations, 31 Bus. Lawyer, 1976, pp. 883, 907.

6) Clagett v. Hutchinson, 583 F2d 1259(CA4 1978); McDaniel v. Painter, 418 F2d 545(CA10 1969);
Stromfeld v. Great Atlantic & Pacific Teza Co. Inc., 484 F Supp 1264(SD NY 1980); Yerke v. Batman,
176 Ind App 672, 376 NE2d 1211(1978).

7) E. Elhauge, Triggering Function of Sale of Control Doctrine, pp. 1465, 1481-1482.
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8) Santon v. Hample, 272 F 424, 432(CA9 1921); Schafuss v. Betts, 94 Misc 463, 157 NYS 608(1916);
Beggy v. Deike, 413 Pa 74, 196 A2d 179(1963).

9) F. H. O'Neal/R. B. Thompson, O'Neal's Oppression of Minority Shareholders: Protecting Minority Rights
in Squeeze-Out and Other Intracorporate Conflicts (2d Ed. New York, Clark Broadman Callaghan, Supp.
1995), § 4.04, p. 18.

10) Fox v. Cosgriff, 66 Idaho 371, 159 P2d 224(1945); Buckley v. Buckley, 230 Mich 504, 202 NW 955
(1925); Trebelhorn v. Bartlet, 154 Neb 113, 47 NW2d 374(1951); Lightner v. W. H. Hill Co., 258 Mich
50, 242 NW 218 (1932).
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11) Gerds v. Reynolds, 28 NYS2d 622, 652(Sup Ct 1941).

12) DeBaun v. First Western Bank & Trust Co., 46 Cal App 3d 686, 120 Cal Rptr 354(1975).

13) Insuranshares Corp. of Delaware v. Nothern Fiscal Corp., 35 F Supp 22 (ED Pa 1921).

14) 35 F Supp at 25.

15) R. C. Clark, Corporate Law, 11. 4. 2, p. 480; E. Elhauge, Sale of Coctrol Doctrine, p. 1469; F. H. O'Neal/
R. B. Thompson, O'Neal's Oppression of Minority Shareholders, 4.05, p. 37; °]el dl§ (&9l #IfFl=
Rowen v. Le Mars Mut. Ins. Co. of lowa, 282 NW2d 639, 650(lowa 1979).
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16) T. Schif, Sale of Control: The Equal Opportunity and Foresee Harm Theories Under Rule 10b-5, 32 Bus.
Lawyer., 1972, p. 509; R. M. B. C. A. § 8. 10(a).

17) Essex Universal Corp. v. Yates, 305 F2d 581(2d Cir 1962).

18) id at 581(Lumbard #|#2] R##); Carter v. Muscat, 21 AD2d 543, 251 NYS2d 378, 381 (1964);
Heckman v. Ahmanson, 168 Cal App 3d 119, 214 Cal Rptr 177, 187(1985); Liboff v. Allen, W1, 1961
(Del Chanc 1975).

19) 305 F2d at 581.

20) 305 F2d at 578-579.

21) Carter v. Muscat, 251 NYS2d 380(1964); L. Loss/J. Seligman, 4 Securities Regulation, Little Brown
Company, pp. 1708, 1721(1990); E. Elhauge, Sale of Control Doctrine, p. 1472.
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22) R. C. Clark, Corporate Law, 11. 4. 3, pp. 482-490; F. H. O'Neal/R. B. Thompson, O'Neal’s Oppression of
Minority Shareholders, 4. 07, p. 44.

23) Commonwealth Title Insurance & Trust Co. v. Seltzer, 227 Pa 410, 76 A 77(1910); o]« o3t FEuEgt &
i#= V. B. Brudney/R. C. Clark, A New Look at Corporate Opportunities, 94 Harv. L. Rev., 1981, p. 997.

24) 227 Pa 410, 76 A 77; <2} E—%§ /72| #1#H2+= Compare Brown v. Halbert, 271 Cal App 2d 252, 76
Cal Rptr 781(1969).

25) Dunnett v. Arn, 71 F2d 912(CA10 1934).

26) E. Elhauge, op. cit., pp. 1473-1474.
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27) Perlman v. Feldman, 219 F2d 173, 178(CAZ2 1955).

28) 219 F2d at 178.

29) 219 F2d at 178. o] #iffe] FEfEollA] Leech w4 W lo] sghickkEelAl el HolE 24T & sle
A9 HoRES NSt 27T Zod di&), WS GBETH AN 154 AU oA £
ol AR FE Ll §heh.(Leech, Transactions in Corporate Control, 104 U. Pa. L. Rev., pp. 725, 815.)

30) Jones v. H. F. Ahmanson & Co., 1 Cal 3d 93, 81 Cal Rptr 592, 460 P2d 464, 473(1969).

31) Cal 3d at 112, 81 Cal Rptr at 602, 460 P2d at 474. ©|¢} [&]—3F % 22 Thompson v. Hambrick, 508
SW2ad 949(Tex Civ App 1974).
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32) Cal 3d at 118, 81 Cal Rptr at 606, 460 P2d at 478.

33) A. A. Berle/G. C. Means, The Mordern Corporation and Private Property (1991 by Transaction Publish-
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Sale of Control at a Premium: Time for Some Changes, 15 W. 5t. U. L.. Rev., 1987, p. 61.

34) A. A. Berle, The Price of Power: Sale of Corporate Control, 50 Cornell L. Q., 1965, p. 628.

35) R. W. Jennings, Trading in Corporate Control, 44 Cal.L.Rev.,1956, pp. 1, 18.
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36) W. D. Andrews, The Stockholder’s Right to Equal Opportunity in Sale of Shares, 78 Harv. L. Rev., 1965,
pp. 506, 515-545; V. B. Brudney, Equal Treatment of Shareholders in Corporate Distribution and
Reorganization, 71 Cal. L. Rev., 1983, pp. 1072, 1122-1126; R. C. Clark, Corporate Law, 11. 4. 5, pp. 494~
496; N. Leech, Transactions in Corporate Control, 104 U. Pa. L. Rev., 1956, pp. 837-839.

37) W. D. Andrews, op. cit., pp. 505, 526.

38) R. C. Clark, Corporate Law, 11. 4. 5, pp. 496-497.

39) F. H. Easterbrook/D. R. Fischel, The Economic Structure of Corporate Law, Harv. Univ. Pre., 1991, p.
117.

40) F. H. Easterbrook/D. R. Fischel, Corporate Control Transaction, 91 Yale L. J., 1982, p. 698.

41) Beerly v. Department of Treassury, 768 F2d 942 (CA7 1985)
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SUMMARY

A Study on the Transfer of Corporate Control
and the Shareholder’s Right to Equal Opportunity

Woo, Hong Koo and Huh, Duk Hoi

(Department of Law, College of Law, Kon-Kuk University)

Whenever holders of a controlling block of stock in a corporation sell their stock, they often
receive a price per share that is higher than the prlice other shareholders can obtain for their
holdings. Alternatively(or Sometimes in addition to such price premiums), controlling shareholders
receive from the purchaser lucrative employment contracts or other side payments or benefits.
Minority shareholders often feel aggieved if they are not offered and cannot obtain as high a
price for their shares as the majority shareholders receive, or are not allowed to participate in
side benefits accuring to majority shareholder. The traditional legal v_iew in America is that a
shareholder, irrespective of whether the shareholder is also a director or officer or both, may
sell shares, just as other kinds of personal property for whatever price obtainable, even if those
shares constitute a controlling block and the price per share is enhanced by that fact. Further,
the shareholder is under no obligation to obtain for other shareholders an opportunity to sell
their shares on the same favorable terms or even to inform them of the price or terms of con-
trolling shareholder’s sale.

Courts have used a number of legal theories to permit recovery from controlling shares who
receive a premium, leading to several widely recognized exceptions to the traditional rule.
These exceptions, discussed more fully in subsequent sections include that liability based on
misrepresentation or nondiclosure, usually relating to the minority’s sale of shares and sale of
corporate office not sufficiently tied of the sale of shares and sale to the looter and circumven-
tion of corporate action or diversion of corporate opportunity.

Sale of control problems have imspired a tremendous amount of scholary writings much of
which has been directed toward supporting a sharing of control premium. These arguments
support what professor Andrews has termed an equal opportunity rule that a controlling share-

holder should not be free to sell, at least to an outsider, except pursuant to purchase offer
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