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SUMMARY
A Study on the Claim and Burden of Proof in a Procedure of Actio Pauliana

Yang, Byung-Hui and Kim, Doo-Nyeon

(Department of Law, College of Law, Kon-Kuk University)

This study deals with the issues pertinent to dividing the burden of proof among the three
parties in law suit: the original creditor to a debtor, beneficiary from the debtor, third-party
acquirer from the beneficiary, in terms of claim and burden of proof on the subjective and ob-
jective necessary facts in the procedure of actio Pauliana.

To begin with, the creditor who claims the right to the debtor should claim and bear the bur-
den of proof on the subjective necessary facts, while the beneficiary and third-party acquirer
should bear the burden of proof against the necessary facts.

Second, the plaintiff who is the original creditor to the debtor should bear the burden of
proof on the mala fides of the debtor which constitute the subjective required facts in the trial
of actio Pauliana. We agrees with the current common opinion and precedents which maintain
that sufficient means to prove the facts are not the intention f fraudulence but the recognition
of fraudulence on the part of the debtor. However, as the foreign legislation shows, it is
recomended to revise the pertinent laws in such a way that debtor’s shows, it is recomended to
revise the pertinent laws in such a way that debtor’s mala fides are recognized repayment or
payment in substitutes, and presumption of fraudulence is excluded in case of the property
transaction for counter value.

Third, in terms of mala fides of the beneficiary and the third-party acquirer which constitute
the subjective necessary facts in the trial of actio Pauliana, the current common opinion and
cases are fundamentally rightful, saying that, as far as the beneficiary and the third-party
acquirer do not prove their bona fides for themselves, their mala fides. The stipulantion perti-
nent to it is the provision of the article 406, section 1 of the civil law. This article is to lessen
the creditor’s burden of proof and the oona fide requirements on the other parties are intended
to restrain causes to obstruct the exercise of rights. which constitute the exemption require
ments. IN accordance with such legal components, even if there are bona fide beneficiaries, we

can explain a case in which revocation is exercised against mala fide third-party acquirers.
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