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1. F B

PTEZEATRE B5ES] BEM FHESHS AT A FHEY FES TH, E,
I, i E o] Aol STEAMAS BETeEA HMAES AR5 £34717] A% #l
Ef EFolth) & TESHITR: & BMENS d3Avleis %Y #RTRE A
ko2 EppEe] SEpES RAgsels d 1 eyt P ol  TESBTRHIE S
1930448 KB AEEABNE S 5317] 1% 72 (New Deal) 343 A&sh= o sleix #h5%
oA FSHE - MW - MsTEiES RATEN AHTESHEY maEENS 39
A EBEHEES 232 Wagnerik o] sLEkfgmel 4 43 adch? Wb NESHITRE

¥ 2 =7 19959 Adigta A7 2oz g gl

1) ol AAZ WS FLo2 st BEI=HES] BES A7St, A2 HEMiRe slod #EEe &
e tEE el Hske o o). F4H7, HEEE(AE  KiERE, 1994), 250-251; HAMZAR, Sl — R
DFESE L BEG ORR @ L0, 1970), 6M@; F @&, S8R : A2, 1981), 1657, John A. Fossum,
Labor Relations(Boston : Irwin, 1992), pp. 77-78; Archibald Cox, Derek Curtis Box, Robert A. Gorman,
Labor Law-Cases & Materials(New York : The Foundation Press, Inc. 1991), at 105-113.

2) John A. Fossum, Ibid, pp. 77-79; Archibald Cox, Derek Curtis Bok & Robert A. Gorman, Ibid, pp. 69-
80; Lim Ki Yop, Legal Aspects of Unfair Labor Practices in the Unitied States and South Korea, Journal
of Social & Policy Research Institute, Kon-Kuk Univ. 1994, 2-37f.

3) New Deal?] EAEHS T HhidEe s A3 SEMH FES BEsle AR A% &, T
ol Gl ke =4 XiEBC HihS (EEste o 2lgdch 49 Stat 449(1935), 29 U. S. C. S. 151
(1952); Glenn W. Miller, American Labor and the Government(New York : Prentice-Hall, 1958), 314;
Louis G. Silverberg, The Wagner Act : After Ten Years(Washington D. C. : Bureau of National Affairs,
1954), 14.
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A2 85 (Antitrust Act) 2] AAERES (unfair competition) HE3gell §174ale] Adhiigel
oloiA bRl AAES EERFEOR o= AR ZlolwY Wagnerikoll A M0 i)
9] % (balance of bargaining power)2- A H3}7] A HIEHY KER LiE{bT Zolch.” tSe)
Taft-Hartleyik& @AM TESBITR7IA vibdgo 2y 23 Hio] Muhe £
k2= %% (balance of power between employees and employers)-& A #H3l2j+= o FiRE F
olck. wiehA] o)t A ] NESTTR= MSHES) FE7 Ho Slfle] NESIHTE
= HHEH=Is HANA shetHd® e BEA sdelA o=’ TELSEHTES S
Btk QoA @S] HHES il o EXETHS] #ify = HERE e TFEE £
E3}7] 818 Zolele Z Rk EhE ] KN - it&hy S FAsty) $1stke] viEg 44
iRy BEpES WHMWSRE REE3L7] A3 2o 2 ojsfsx gk

ole} o] HE WMiBS] TEAZWTEHEL 27 o EERI HRH RIRE 2t 3l
o} WEe] HEhkgle TR chzo] WAAHEY MARWHE 2ol E#SITEIRES (RIS}
e dells AA™ A7} Qo webd TESBITRHES] By R o= BHES B
Bt gt FEES FETELS YA R FALste o XA 9o o)o) dIgk A4
o HEHS vlgdds d ok § TESHITEY RiEc THERITEYT FARMWTE 28
EH#E A HESITRY XRAATE & deksiA /M= gQlenz o]d it FHCEIZE fF
Hiol vhAS A edod oF k. 22} BERR M 2 F9F @ WS TESEBITRE
Wk FAENA AT kol eSS T3 MRS 248 ot o)’ HHkm
ol FAREIE ) ffEasrel ¥ A=l #tple] A7j=aL? ole] it MEE HHIEES 27
Fo =N PNEHETRS Bol &4 RS e iF=

A R olHF AEFETR B8t @E Bl il Mm-S HEumEsly 53 o
o2 wEe NESITRA UM FROE o2 HiFaas Ro BHA 37 S8k
XK HEHEEG} HABEANA GRiLe] =] ¥ H#HHHIHE (Make-Whole Remedy)® 2] i
o EBC #BIE Fuio R HEts] Xzt g

4) Douglas L. Leslie, Labor Law(St. Paul, MN:West Publishing Co. 1992), pp. 3-4; Cox, Bok & Gorman,
op. cit, pp. 69-75; John A. Fossum, op, cit, p. 47; ZEHH, “BE RN L) @ERN", WPHEHR, B3%,
A%, 1991, 89T, FEAE, “RBUR LIRS MR o4, BEERHRE, 1991, 102d.

5) James B. Atlesson, Robert J. Rabin, George, Schatzki, Herbert L. Sherman Jr. & Eileen Silverstein, Col-
lective Bargaining in Private Employment(Washington D. C.:The Labor Law Group, 1984), 78.

6) Ibid, pp. 79-80.

T) =EE, BEShs (ML TERE, 1995), 217, 2547, AHB#E, 2563-2541; FMEWE, TESEHTEHE
Hedskny B9, WESrae o, EILREE 1975, 330.

8) Lim, Ki Yop, A Compensatory Remedy in Refusal to Bargain Practicies, Kon-Kuk Graduate School of
Public Administration, p. 2; Address by Board Member Gerald A. Brown, Exploring the World of Reme-
dies, 1967 Lab. Rel. Yearboak 251 and 253.

9) Note, An Assessment of the Proposed “Make-Whole" Remedy in Refusal-to-Bargain Cases, 67, Mich. L.
Rev. 374 and 378(1969):426 F. 2d 1243(D. C. Cir. 1970), cert. denied, 400 U. S. 950(1970).

K
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0. NESITRS LELER

o5 o] TEABMTRERE It 1 NAED} MBHS ZoldtdiMx 19 E
3 BRI delXEs 247 2 AT o) dad). F $aEe] SH=fs Bl #
FIZ QA7 velA] o]& {REEs7] A% HIEN REBZA TESHMTEE diotsiels B
B #:fls i HHES] TEY FEE BREste SEH%S s doAd T 55
ITRE BT £EE o). ol¢} Zo] TESBHTRHEE £Bl) SHH=HS REEs L R
o224 EhEe] KN - mEHY HALE M EA 7B HEEBORE X BEHFS WHA &
TS HEFFS =Raee SLEEHE ot o)3d TEABITRS BEEN EHE o)
7] S15ke] @Sl HEpAAka}t KB o] Wagnerik 3 Taft-Hartleyiholl ] #Est e 1%
HETR S BROLEMGS HE - BET Fer) dh®

1. Wagnerik |9 33

19359 HlE Y %ES) Wagner Actt F4 RALS MMRE BE MM FMEH
TE RS HELHHE T DHEES KT TA EXTHE ERstele W 1 B
& FATh? web Wagnerik M7t WHEZ stold A HAS ANn 18
o REHEE shoid MMEHT HAE PP B%e) BEKNE Astols KMTHE A
S gl MR} Sleke wsich oise) B o) MHESH MHOCHHE 2 MIBFTEIES 1E =
£ LY HoR Wekt ML HRTRY dAAE TESHITEZ wEse ol 94
8| ST 5 Wagnerik S8t 3ol MATERI A1) T, Wi, RUKKELE)
EAUTE =t MOCHETY WRTBE HHE TESHTBL ol ezt ol s
2 gleh

AN Aik WA RIED HERIE TS WA sl FHeu olF tiE wv
S A, A2 STEE skt oo BH - EES XRAAYG AR Bt ol MK
o] RS HSHE A, A I & olS) M ZIeh Bt thhel #3Ie Fo24
e M) AR § AS A BESE A, WA BESL Akl Slste) iR

10) Lim, Ki Yop, Legal Aspects of Unfair Labor Practces in the United States and South Korea, Kon-Kuk
University, pp. 26-32.

11) <= National Labor Relation Act(£BE#&®IMFEE) 2 2293 2lew, o] FBEi#HE Robert Wagnero]
ol#] $egEEgon 2 oJula o 8 Wager Actgln E2|%t}l. Wagner Act of 1935, 49 Stat, 449(1935).

12) Keyserling, The Wagner Act:Its Origin and Current Significance, 29 Geo. Wash. L. Rev. 199, 202-203
(1960); Douglas L. Leslie, op. cit., pp. 4-5.

13) Wagner Act, Section 8 £ Z:8 3
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EE B AL HhE BE =v 208 2, oA $i5E7 Ak B9 25 23}
of B ket tEo] MRRFS L A TEFHITRS M2 sMstd.

ol¢} zro] Wagnerikio] LM 4fERIel it@sy APH B S HEN FRE AN
el 2] EEGESREC oA R #ERl 2 HE T3 Qo °]“ SR ZWwhel 1~
FE REC) HEFES oF7Istal tie] m¥e] HHEE S HEICIT BI] wfelth
mebx] BERW e FES BEsks Aol MEKe wES #FY 7 Aoy o9 AL 54
& A3V S8k fERES TEAAY T 2 EITHBEYE B5Et Sula-s REst
2= A FESBITRHAES MY Aol

2. Taft-Hartleyik F <] H:EE

19473 &l 9 Taft-Hartley Act'¥= Wagner Actoll 4] #iEd %S FESIHTE o9
of ¥pgEMREet 2 AFEAC N FESTITRE Fakstdch. 5 Wagnerikol] it ¥RS
o A} BIEESho) A7) P o824 Wagnerikel theh &3} tiEe]l 7198 A ). 53
SBREENHEG = Wagnerih £ TEHIHTR N3 £ESHZEEES] EHS #t) - %

o244 EMol ol ZFlel g &<l R, Closed Shopi} Sit-down Strike 1251
Wild-cat Strike9} Boycott 52| S WAl$ Wagnerike] duEe F43 o'

o]2]qt Taft-Hartley:o| ri:hfin SfEhy o5 A4S HEhifd o] B MK Mg e
2 73 o] IS Ehste] SEHEFS AAste= d 2 BNE T3 Ao g4
Taft-Hartley#:-2 Wagneri 74l A $)5E= Hie] &R - A 7)€t EiTH2 844 &
& HF7E S HioEN oS3 2L BHBEMN] TESHTRS BN Hkstsdch.®

AAZ FHT7HANA BAR HHuEe HATHES WH =t mEste ERTy FTEEES
s RS R oA M =& EHse 2, EA2 HHER ST e BBE
of ¥ EFFEEE B =t RAEse A, AR ik BN HET #$HEE xE}
fEFEE} ] S T 2, YRR #HE =t HibASR stdg o & £EMTESE
T MK mRME w2 P RS FukE FRSAG fhEele] HkPiIEE 2T
2, AR BigEel el HEMBF T BEY =t EFHN HARS TKse A, 9AA
&S aste] PUESH A3 AEFERCRE £48 == FRYIEES RS AY oFE
e AE SHiEA 2 2 REAY TESSHTRE HEste sl

14) <09 Labor Management Relations Act(#{FM{RiE) 2 B2 2o o] 224 Rdoert A. Tafte}
#t%12]4l Fred Hartleyo] A|qkel]l o|3ted #}1& F3}, skl Habalooalels Ajtse] Ea=glens
o]2 olubz o 2 Taft-Hartley Acte} B2]-2c}. Taft-Hartley Act of 1947, 61 Stat. 136(1947); Douglas L.
Leslie, op. cit, p. 6.

15) Archibalt Cox, Some Aspects of the National Labor Relations Act, 61 Harvard L. Rev. 124(1947).

16) Taft-Hartley Act, Section 8(b) 43r 28 Z.
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o]9} zto] Taft-HartleyitEe WagneritS 51F - Hisecd o 24 S8iast o= REAL T
BETES #riksle] $HaEe] Mg 9= HREE Hvse 33 2FH%ES AHPge=
A EEENE fEEsts d 2 548 Fa 9ok

3. WERBEHAAE L) EHE

19539 filg ¥ HZ®HlEE LS TESFBHITR: F2 £B2 Wagneriks F5o2 3&
Taft-Hartleyi:2 A48 Zolgdeh'? o]AL 19473 HAS Hlpfdke] #e& AP e
EBahicaiko]l XM@e] Taft-Hartleyiks Fo|@H o2 RIFF o 2 FRe] Ak 5 &EH<
B S EAAES WagnerikS 7|22 3o Taft-Hartleyi: e RWgte 24 MAHEMS TES5H)
ITRET olvel SEpAA N TE%SETRE HEstch. 22y ol2gt ShsEERES] T
1780l distols AEpER)S) AFo] la Aol 33 ¥R A HEANA HAFEHS
ET wuk olve} EfSH S ALEESA BHEG o old Mg #tHlF RiEe] Fks
ek

upelA] EAEHI A oM TESETRYE B8 ESHERED EE LA 2 B5E
718 e WeEsk #ES] oS Wedtrl sk 19639 SUESEitiAde] 88 2
2 Aelch. F BUTHBEEEE H39%= Wagnerik Lo TVEZIHTR N BEEHRE £F
g oA Ehgtel g TNEAEMTERES (ks &9 HHEE W TESBHITERE
& o5 o] Fimsla ek

AAZ EhorEe] HMMA 2 M 7et BHERS A TRE HhE WE == RS
FE A, BAZ $8E SHmA 2 RRE BEEEE AV fESe] MaRe 2 2
< BWEECR 3= 7, AAR SlEEee] Bt & 7l Efys 433 Hh
o] T = #Eslc A, UAZ $HHEe] SEEE o BB RS MA =& 4
EERES Basks 7, dAlA BaE e EiTE2 == SHBEGY AT Ak BRHE
5 EHE 7|el ITHERE S ZBiRiEHS HHE BRI THES FE AL HHE) T
SBIATRE BEsta ok

oo} zho] BATHEASE L TESHTRE % BRI HERHH HES o

17) Z=WE, ADE, 2180, ZEZHy, AT, 251-252, SR8, HEhE(AE pREWER, 1991), 940M;
SEAE FL0Ms © BHE7F HEHAES MMSIAY ole mAste] #Hihiad] 43 BHS BT
Rl T 7lel @S F& B9 @ ol:= HpEAS] —Rel B& Fik =& #EHY FHoR B
fhell 250S FA =e SRS F71 AL o2 MR Clet THEE T TR HAES 785
TR 33 HEHPRIELE B34l HAES MIHET R ot Hife] MLEESE Kikfe®
# Taft-Hartley]e] d%& e 7lo g olsislx 9t

18) FhitzE, FEhikig (A& =30k, 1995), 11250.

19) AR, TESBHTEMES 3 £HER0 %, AL, BEEE: 1984, 21-230.

20) BUTHBHIAE H30ME 230 M.
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At we A sl WLk @Esle] At BHE HHMS BESE O 2 49
2 gle Aolth webd WESBLAES BHEM TESHITBIES Mikshs B9
AR Bskel e BEhy M) LR - AR oo BES TUBMIBE FAs:
mE ARt

Moo=

. NESEITRS B

wEle] BEHAAE: FIME: &k B33 O] el o $EES] FBEARES REE
8t7] S5 olo Wit HHES] EEES AEFIMTR S EKEIS] Wagnerik 8=
Gl E76NA 91 B8E2 AEml SRt SARES 53 EeTW W= MEKk
BrE 1% TR RS A2 TESBITRHEES vl-dsi

o9} o] MmEMEIS HEhikfils HHAES BHEE & EA N TESBHITRL Hi B
faol ¥ TEHEMTEE st AiEe] Atds TR HARY 2 METRE 1A
st e Aol= EMEELY XE - A, il ¥ REXBITBE A AL odeiA
Wagnerit: 2] TVES#ITR S Tfl&e FE o= interfer, restrain, coerce, descriminate, dis-
charge® FA181913L, RESEHIAY LS TESHTRE S SEEED HAESR A4 #E,
FHEEE 53 2 THREe #Re v FA83 ot

1. THI@EAHE

SEAAE: H39%E 13 $55E7E BEise MA = sk A FHEXHE
A A 1TBE T A oFE BE =v MRS F+ A5 123 Wagnerik 8(a)(1)
& EiBEelA RAY BE=H] HWATHES TAT SdIA olF FTHI piES = AL
A& TESBHITRAY HET2M, TESTHITE] AY¥AQ Bc BEe] SHES)
3} HASEE ol EASHES ERTEMHES] Hik == BETRE Uik doh. 5 BHE)
SHEMARES RS AT MAREES R SR EMHEES & 3% o8 RES}

21) %L, AIHHE 253-2547.

22) ZEZ 37, AiB#E 252-2563[,; fhitE, ATiBE, 1125M.

23) #ik - (REER SENEAHECGES: £33 O B = HEd zlo) HEHs ) EHTR AT F
BEN(BIHESE $210)7 REAR(HOHBEIEE B8k 123 FESITE (BEHLEHE H394) o
o},

24) TESR, TESETE Biga B0 (A& hRfmgit, 1993), 31E.

25) 49 Stat.452(1935), 29 U. S. C. S. 158(b)(1952); Sandburg & Naimark, “The National Labor Relations
Board and Its Operations,” 6 Buffalo L. Rev. 104-134(1956-1957).

26) EEEEle] SEhkils M5 $aEd Y TEAEITR (S B394 15, 25, 59%, Taft-Hartleyik
F8ik(a) 1, 3, )8} 24 B8 N TEASITE (it $F39% 388, 4%, Taft-Hartleyd: 8(a) 2;
5)& @A=L sich




PR3 M TESETE S Rifdardel B3 B 7

= ERES 2R AR 21 delt FESIHTET 992 tse) ¥Es)
s KMITBE BE MAEE L HMTEE $930E o4 THAS Bes: A%
% FAs] FEBTHTHI} Rarshe Aotk

oleld TESITRS TARMES Wi, BEAE, RAES, REME 2558, Ak:
B, HWEMEE R BEED E 5 BPSA Jehin e B W THATBE HkBE}
fihsEEs Mo & o A FHRY ZIUHEE Bahe Ao FHe Ky THA
ol obuje} O] MMy TAIBE ZTREE —yo) EEGE 2 2 BRFBE AQsx 9
o

mebd FUSEITRS TAN KBS SEEHTY LAEE S PrKe) Wi W
7 27 MITHe SHske o oA EEES FET T hE, xR wHE 40
S —le) (TS THs3 Aok w3 HEFHE) SELHS PBEMY) SHEREG) G
FESHITE) #F BE =5 B RS Bhe THARKS st A FEsH
AR FARGT sHelth S B M9 58 Wagneri: 8(a)ds SBi%e) e i
A BREEGEY FREREC S BBIEHS ol$2 BiTEe) AkM HKE SRz
EAEBEE A3 Wagnerihe o|S HfHAy Z47S (flagrant violation)2}3 3h9ch® i $-o)
BSENO e WMETBE BSES ATH 9 BMES Ree HRE FESHTBE
QA3 threls ek 7)ol A HEAHEMS) AERILE HEE 85 WESH A3HA 2
SO AED SiEe] B2t ERES) o} W] LRHE At s FE
BFB7} ROLEE olch. whehAl RES) RoUMEG AR = g ML Mol
= SEEHC) Ato) Binslw TESHTE H: Holh®

27) NLRB v. Milk & Dairy Employees, Local 338, U. S. Ct. of App. 2nd Cir, 1976, 531 F. 2d 1162; Radio
Officers Union v. NLRB, 347 U. S. 17, 39-42, 74 S. Ct. 323, 335-337, 98 L. Ed. 455, 476-478(1954).

28) FLHy, iR, 257, LM, pHE®, 257M, I=AVIEATA EEaFHALA, fAE, 1984, 9.
28 FIE; ANTFTTANAL 2 g, FAAN R F 91415, 1984, 9. 6 HE.

29) James B. Atleseon & others, op. cit, pp. 344-349; Archbald Cox, op, cit. at 249-259; Phelps Dodge
Corp. v. NLRB; Supreme Ct. of U. S. 1941; 313U. S. 177, 61 S. Ct. 845, 85 L. Ed. 1271.

30) FEZLH7, AEE, 257H.

31) Lim, Ki Yop, op. cit, p. 7; The Board used the word “technical violator” to characterize a violation of 8
(a)(5) committed by the employer only for the purpose of seeking judicial review of the Board order. A
“flagrant violator,” on the other hand, describes an empoyer who is engaged in a “manifestly
unjustifiable” refusal to bargain based on objections to the elections that are “patently frivolous.”

32) K% 1987. 1. 14. 86v}7}H1875; =F4AH(F) P53 A (HBF 4%, 1963. 9. 25 HEAHE) o) 4=
S2ap7h A3 AbE Yo $AE HAERS o fE § AMALY] HWEe o gHRE THIGoR F
A42 QA .

33) k#1) 1993. 10. 20, 93 } 1717; K% 1993. 12. 21, 93 ©} 43866, 1992. 9. 17. &7] 01254-156; ZEiHE,
AIiREE, 4930 ; NLRB v. Jones & Laughlin Steel Corp. 301, U. S. 1(1937); NLRB v. Mackey Radio and
Telegraph Co., 304 U. S. 333(1938).
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2. ERKEYH

SEHEAE: 39 23 B8E7) SHMAS 34 48 A SHRARES BikfeR 3
£ AT == FESEC] HAMAS BEEE.R e TR TESIMTRE ReEsta Add.
o) AL ol oiF [FHES] REMIKSEA Wagnerd: $8(a)(3)y A =& RIEHEM
& oM FESHAC € AL B tiEse TR TESHTRZL Ao
= 9 stk

oo} ko] REM B ERAMEMETT BHHElE] oA EhE o= File] AEMS 43 &
ohuzl fFHES HELE sl AAE HARY U THE FHEY TESHTR
2 JrAska e Zolth o)’ WKL) HOIEMSY il dEste FHES T4
el mMASHA @& 2T Bl WA ¥E AL BFLE ol xFEA o HiEe B
£ oatiel 23 @REe] BE7FA s Aok o] Af MARW] WESS A7 BHHRY
9 HE Afte fNE € T2 ok &M R BVl 2BESrL Hle AL okyn o
7k A EhsE el HAMES EdS s Jlold 2dd] TESEHTEZE He Aot F B%E
349 2 o4 K3 A= BEhAl AolA i Hie) AR B S BEGoR
s EiH S fEkel dx ddles TESITEZ BROLEA 3t Zolt. mely HRRHS
L SEMe] A A% B R ol iEiktke] FAEL o ol otiztAd
o) EibiES REsta HHES] SHEEBLE Bikdse d ez g HAES
#E sk WA Y BBkt 2A3 TESITRF e Zolh®

3. BRES

SEAGE B39 35kt Wagnerik: %8(a)(5)= #EhA <] &kEs}e) Mgy EHT
Hiiglo] L3 TRE HAES] TEAFIHTRE st oA HAE7L vI§ Hilkke
AR AL Ao dolA HERLWS Walshs A< BEEe HEHEtRES JIad
7] el ole] WS REESL] flgho] vil®l Zlo|rh. welx R AFREL FaTHH
ol fME7} dH R REF| LS REstal HuhyFddolet= B2 W lEE}e MHEMm

34) = AR (vellow-dog contract)E &S] Bhjel S53 B2 #HE s = 84582 178
& AR = EEEM ESR#ee =gicl. D, Ernest, “The yellow-dog and Liberal Reform, 1917-1932,”
Labor History 30(1989), pp. 251-274; Robert Mathews, Labor Relations and the Law(Boston:Little
Brown & Co., 1953), p. 555.

35) FEZLHr, AILE, 268M.

36) EHr, AiRE, 267-2681, =iH#E, AdB®, 235mM,; % 1993. 12. 21, 93 o} 11463.

37) KiE, AHBE, 181MH.

38) BAR SR, BB 36. 9. 7. hSEE, TESETHSRME, ik 244 255 550.
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Ik ESETR S Hifdael A3 HR 9

S BT TRESY 2938 TESETEZE Aot o=’ M HiET e kire THIETS,
Tk, TWERAE, TR KW EEe: TRHMHES 5 oheFskAl Azsa gldh

A7l A FAZ AZ|H= AL SEAc: F39E 3 EATW q= EHHe &
REGE FRE] FESBHTREZF sorfda faeste e Wagneri: 58(a)(5)& ©]
5 BERSE vh. 5 Wagnerihe MWl #B7F 23 M) S A oo
o o] RBEHRL At7hA R 12717422 Eisy aitel Acke ZHeoloh.® 2
At Mgl dolA iR T B8 kel 7k R kel Mol ANt Ho] AF i
fllghs AL oldetx e Zeld® 28 s Wagnerih - Eftip#el 43 e glo] Mil%
W BhshA wEsta oleont FEhAAES MisHHS Mo R HEstd E#fic o2
#re] BAT7HA BAs e e Zelth

e\ ElEEZ Ol dlelA WEike] BlS #Hivel M MElshe 2L oldel dE olF %
E3le —409 FlEE BREFoZN AMIALY HiRERS 71T 5 JenE Felnds 7
Fe# R (Good Faith)ell 2]gk [Efg3cpro] o] Fol Aok b 5 EMLZWESIS 3= TESH
THY HME Emilsls TR KESE WitTwS Bt EHAES ERhre THEES
sl ol slem e olgt HHES RWkES 23 olF THHoE WUt At il
Ak AG7b A E@EmBe] Sk SR o] Eiwe Riiie 2 BAsta o)e| BE
BTSSR EA A HhEHE 2 EETME olFsActa = dlellA

39) 61 Stat. 141(1947), 29 U. S. C. S. 158(b)(1-3)(1952); NLRB v. Katz, 369, U. S. 736., 82 S. Ct. 1107, 8
L. Ed. 2d 230(1962); H. J. Heirz Co. v. NLRB, 311 U. S. 514(1941). gt=-%Xx%}, 1990. 12. 10, 90 ¥
233.

40) = 1) $h85EfEol B FHERIET 2) BHARC P AERTES 3) MAERE EEAEE 4) MedH
Il oigF Ziphlr 5) WHAE Bl N forbE &GS Zelch. Aluminum Products Co. v.
NLRB, 68; NLRB. v. Columbian Enameling Co., 306 U. 8. 292(1939).

41) @EDHE, 1990. 3. 30. 904X 47; FEIHE, AUEE, 237M.

42) Archibalt Cox, The Legal Nature of Collective Bargaining Agreements, 57, Mich. L. Rev. 1(1958); Fell-
er, A General Theory of the Collective Bargaining Agreement, 61 Calif. L. Rev. 663(1973); Summers,
Collective Agreements and the Law of Contracts, 78 Yale L. J. 525(1969).

43) EHEH WS 2o TEEE-e MgHee #EE BaYeR st Zloh) H:o] (RMEHR S
kol ol=7|7lA| o] MziFoly] B o B kel ZIdske vlelARt Hkeo] iMfle oldc) 2
ulgic}.; Nolde Bros. v. Baksey Workers, 430 U. S. 249, 94 LRRM 2753(1977); Goya Foods, Inc. 238
NLRB 1456-67.

44) Douglas L. Leslie, op. cit. pp. 181-192; Joy Silk Mills, Inc. v. NLRB, 85N. L. R. B. 1263(1949); Snow
& Sons, 134 N.L.R.B. 709(1961); Linden Lumber Div., Summer & Co. v. NLRB; U.S. surp. Ct., 1974,
149U.S. 301, 95 S. ct, 429, 42 L.Ed. 2d465;, NLRB+:= {#R&{12] Ei8riErE] 2le14] Goog Faith2] 7]
5 o 2ol AAsa ok F @ #HE7F SipEie RFEe 4 WA oA B B3
o8 EFHAME o =1, @ #EHES M4 Akl g digke AAskan o] dgtel] dfsle] NLRBi=
el o RE Ag F of Falrbrl fHoFS AAEER z2¥de, @ wiFo) FBEHL o] HeAr}
5.4_ Aol EREAA EHEE sickz & 5 glon, oA TN AEe] HAS Bs HREE
& AfEledef da, @ FHES HAS] 8T8 WolEel”] ArbAle A wipol & #HAF sz, fEE
olu} BEHEPAASI Y=t o] FFEvE WA AL ohn, ® uieF YA o] Aot EEM) a7 o}
2} o|lF miribstedel dtn, ® AEIE W] dide] oldAut olF {EEIE AL HHEEAA HiEs)
gle Ze® qdAggiche Aok
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EffHESE A3 NESAIMTEES fEFRE 2 9l Zlelth
4, FEMA

HEHHAD: H3%E 4 $I%E7L SBHAS sl EES e AS HRSAY MAsE
TS TESETR=E 335, Wagnerik: 58(a)(2)«: $5EMERS] Mo} FHE XFls)
I fAZE ATBE TESTER 3o mEHNE ] Skl o] SiiEso) Hg &
A - MAS HHES NEFTRE fEsta ok o] Wike tizdo] Hahiis o] EER
RELS HAE S HEA LR - AMAol=tR 3t Hifle] MALE EAMyo ' HERskaL 9ok

ol¢} zko] TNEHETEN U HAEL - MAS HiHMT HAEE 53] o] gt A
#o| {REE) RS Uil 7o E Fiflhe olF wiHFo =M EEES] aEH FEHE (RE
3= d glch e oledt HAe] MMkl )t EES N S XA - MALS 2 FEI
kel eiA ciekslz] d el MESETRZE 247 BirR MEE BAs /s sA3 AR
B A debre ek F @S] TR E 4 oA AR 2od AESETRE S XE -
Aol AYEA e Afdr olF AME T B o [ESIHTRS L MAYE T
BE T gl A9 g9k gebA EHEES KR - A W] ITRE Eilte R SR
R Ze] ofe}t o|F FAM R igafslol & Zlo|v] Wagnerik 58k £k 4ol 2H X
A EA7F AEE ool & Zo|rl.

t-%o] Wagneri: H8#E(a) (1) [Fik E7EA BAS B8E2) A6y HHS Ry #
Flo} BMFELS] Mgy 2 EEATHYE HFHE TEZ dodM HHESY TES T
(interfer), Y% (restrain), 5&ffll(coerce)= TEHHTHE7} ©chi 3o [k H8iE(a)(1)&
AESETE Aukel] 23 @IEHSE (derivative violation) © 2 &= 9o} aglez2 Wag-
nerikell A ol2idt T, 1hE, iAflel e AN BEEE PRSI e AL BHEEe] Mk
¥ EfRRYy R ERTHS REd}e 9 2 FF0) e Aol @EmkHZ EAEe XEA

45) Virginia Ferry Corp. v. NLRB. 730; Reagal Shirt Co. v. NLRB, 367; Bethlehom Steel Co. v. NLRB.,
120F. 2nd, 641(C.C.A. Dis Col, 1941); NLRB v. Sun Shipbuilding and Dry Dock Co. 135 F. 2d, C.C.A.
3rd, 1943.

46) National Labor Relations Board Sixteenth Annual Report, June 30, 1951, pp. 155-159; Midwest Piping
& Supply Co., Inc. 63 NLRB, 1060; Z=7.%7, R, 276-2776, #2H, A18#, 140M@.

47) Wright Line, Inc. v. NLRB, 1980, 251 NLRB 1083, 105 LRRM, 1169; Mt. Healthy City School District
Bord of Education v. Doyle, 429 U.S. 274(1977).

48) NLRB v. Billen Shoe Co., Inc., 297 F. 2d 801, 68 LRRM 2699(1st, cir. 1968).

49) NLRB v. Federbusk Co. 121 F. 2nd, 954, 957(C.C.A. 2d(1941); NLRB v. American Tuhe Bond Co. 134
F. 2nd, 993(C.C.A 2d 1943), Fruehauf Trailer Co, v. NLRB; Friedman-Harry Marks Co. v. NLRB 411;
Millfay Mfg. Co. v. NLRB. 919.

50) A Layman’s Guide to Basic Law under the National Labor Relations Act, p. 19; < 7|ell 4| HiT4EH4
B W39 4k HuEore] ML REMEclRbig s FigtRe EsE REE ook E - B,
THEHEITE (M-8 %R, 1963), H1H.
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A B Qi AL BHE) AEMES MEstE o JonE HHKe] gLty Ee B
#ahis 7R M Jald AgolE AL XA/ - A - 8 - pEe) EERTEE ARE
st FUSBTH7} Ror=e Aclth

olst 7ol MRS FESIITRE HARNO} WES 2 HHFRE A MIES
U XEAAT 2L BRABE Jon], EIlElels EHEY HEFBE Jdou BHEHS H
wIhe MEN BETBE QDD olad FHSHTES) BT i Telx SMEEHH) &
3} #5552 faueE AEstel ole Ulah Nl FksE: ok

V. TESHTES Hfas

TNEZEATES N BirhEN = BHIHES §3 ikl st S8EEES] BhiEl
o3 1TEEY #FE7F Qlvh el SMEMS] Ko BEST SHEE EREHE} EEFH
of T VFE vIAER Zo FEEiEI EAM A3 HBHERES] TEuES A%
Hifidn o2 fifshe Zlo] At Aol & SHEAMS] s B TETEF A2
A7t mikQrl, E=v 283 RETRZL EEV EEAZ Pt &k Sl 93
th2ct o] ek BEEEES] HiFGaS Rk L EEMIFR A 2 MRS M
dl A etustn 2 @EGRC HE FKEES o] AbEeR Ik F TESTHTE
SRt W7 AR 7T old MES HunstAG NS MRk e 2AA oldstx o
WSS R W&o MRS Sadhs TR 7t Wagneriko] SLiAEiG<]l 2ok
a2eg fFAES] AEY Tl IhE £ XB - tA 9 TESHTRA st o
FibA 7l dukdrdre]l 27HI BEVE ERRE S TR AT NEFTE A #
RS ReWkibes L83 Alas3 BRLES T34 st Bl &4l 2753 3l

o}

51) &, Eah, dB, 5L FEAY $iFel i 46 GRS vizlsta ool FEZH;, FiiRE, 253Mm. 1
elvh PEBEHTR g #iEesS FREES o F7] $13 1THEY fifelx HFay #ifv kit o]
712 Consolidated Edison Co v. NLRB H{ffelld #&o 2 #RFE 2o 2 EBHAIRS TTESHITE
o] slej4 Affirmative Action& NLRB2] ffRe]A|ul 2712 fifie] =] HFH#ES obcl 2t A9,
Carpenters Local 60 v. NLRBH o] M= kiffz2 TAffirmatine Actiong #}fie] o} ffiffolr} 2 o}
&3} zke] skA|#c}. TThis authority to order affirmative action does not go so far as to consider a punitive
jurisdiction enabling the Board to inflict upon the employer and penalty it may choose because he is en-
gaged in unfair labor practices, even though the Board be of the opinion that the policies of the Act might
be effectuated by such an order. The power to command affirmative action is remedial, not punitive... ; U.
S. 197(1938). Republic Steel Corp. v. NLRB, 311 U.S. 7(1947); U.S. 197 235-36(1938); Republic Steel
Corp. v. NLRB, 311 US. 7, 12 (1940); James E. Davis, The Exclusive Jurisdiction of The NLRB as a
Limitation on the Application of Rico to Labor Disputes, 76 Ky. L. J. 207(1987-1988).

52) 365 U.S. 651. 655-56(1961); Keyserling, the Wagner Act:lIts origin and Current Significance, 29 Geo.
Wash. L. Rev. 199, at 202-205(1960); NLRB v. Mooey Aincraft, Inc.o| = T EHEITEREZ} ¢igdcdd &
A50S {ie 71Fo s WRiie 22¥ch
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1. ##EAY ¥ (Standard Remedy) 2] RRHES

Wagnerih: #10(c)el] osbd 4F458)% B€r(National Labor Relations Board-NLRB)* = 4
#HFE7 TEZFHTRE A =& dd4e R Jsia oty fds= 739 F s
R (its findings of fact)e] gli= 7% o]o] i3t FELEHTE S Hik(cease and desist)™ 3 &4
RS Tursle == ukshA] = fHE (reinstatement with or without back pay)2 E§3}¢f
Aol HES B A %]—E—(as will effectuate the policies of the act) Rl F£& (affirmative
action)E F3=F W 4 gk F NLRBO FES#HTRA oid iG-S Ry
th 1k @4 (cease and desist) 3} A1 ?ﬁﬁ]ﬁ%(afﬁrmative action) 2 Wz|= HERRS 7FA A #i
Eoll A= fEHEL AR T 2l = HAEES IMAMADE 4§ o9 =
FIFEEY ZRAAS AT E oS Tay e ddME o)) 2L k@l F53)
A B ) Fth v HREES BARS TR BN Ao ol Wagnerike] ik
e B UA BwHSEH7) s18 4Ry $#07%(Standard Remedy)o|t}.® v} AVEEEHTE 2
EfE Lzl i3l Affiye® ojm3t f#5FE7} Wagneri:o] riineg A5 A% 5388 &
VeAE A A A folstA ¢kom o]AL ojuy7tAv} NLRB2| B (discre-
tionary power)ol| £-3}= FAo|r}.

o]} zre] Wagnerihe A9l Hfis Wil IA 4172 5 Sl Affirmative Action® KUK
EEe] %A #iEsty NLRBE %S FUSHHTE o Affirmative Actiong o}-&
3 Zeo] APt k. F AR WEES Al KEWkNGS A2 ETy kb
FEE G, AAE AW g P BEESS 5 FARNES I MRy #ES A8 &
o} o)’ fiFamarel g B3} vlge] 25 AFA A= Stk 53] FEEe] Mg
THERE of7| == TEZITRS 7% i NLRB: MEZTHETITRES dikdle &

53) Since 1935, when Congress established National Labor Relations Board as an independent Federal Agen-
cy to administer the National Relations Act, the NLRB has two functions : 1) to prevent and remedy un-
fair labor practices, whether commited by labor organizations or employers, and 2) to establish, usually by
secret ballot elections, whether or not certain groups of employees wish to be represented by labor organi-
zations for collective bargaining purposes. Beuars D. Mabry, Labor Relations and Callective Bargaingin
(New York:The Ronald Prees Co,(1966), pp. 179-189.

54) Burgie Vinegar Co, 71 NLRB 829(1946). Kauper, Cease and Desist:The History, Effect, and Scope of
Clayton Act, Orders of the Federal Trade Commission, 66 Mich. L. Rev. 1095(1968).

55) Organizing Warth Its Salt: The Protected Status of Paid Union Organizers 108 Harv. L. Rev. 1341(1995)
Schlossberg & Silard, The Need for A Compensatory Remedy in Refusal-To-Bargain Cases, 14 Wayne.
Rev. 1059(1968); Jones & Laughein, Mackay, and Santa Cruz, 301 U.S.K(1937); 304 US. 333(1938).

56) A standard remedy upon a finding of an employer’s refusal to bargain has been an order to cease and de-
sist from refusing to bargain and an order to bargain given by the Board to the employer. Burgie Vinegar
Co., 71 NLRB 829 (1946) Address by Board Member Gerald A. Brown, Exploring the World of Remedies.
1967. Lab. Rel. Yearbook 251 and 253.

e
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Alell EfERWHEE wadl stodt BiEs Bt 7HAE EAe 2 &dre]l A aEskel
og ZoleR WIRWETE Aste] B4R Bk HE N BiKe AT 5 e U
2 RgEREe] A M HL b HSo] fEHES] HEERWwel BES s Ay Sl @iEhel oF
g2 28 BRTyWMEE A EEES W FES AP Zstvhs Aok wehA
Mg el TSolok & fMES] WEHER ] I R KFESHS FURRES A&&Fsh= 17
B BiEEA TESSchs Zleld. 5§ fAE] MiERye] WME =x EGSA ok AY
o g3 ¥ 4 UMW REMES FTHoF ¥ FHE o] LEke] e Aol

2. HEHEHY $0% (Make-Whole Remedy) 2] L3244

B RHIETRAL L HHE7 MRy (ZES BEshiME $HEe] RPpEREL <9
RS WS A HEGSH= 5ol 2% 5 ElRy oA HHEY H5TEs ®E
o] 5l kel Ehapmsiiel FkE 71k BiEEME TASE I RWBHE BRI TR o]
o} 7o) MfERWol LR 7BF HAE HHAEES} FRERK (good faith) 2 TS 3
izt Gdolt 7let FES &ESA S ZEAFS fMHEES Hele SHEEE)
frar2 WS {E (Make-Whole Remedy) ]2} gHc}h% Ex-Cell-O Hffoll 4] NLRB: TF# [Ei

57) & #celA A48k Tiidees} Ex-Cell-O ¥ #H4 2/ %, Keith N, Hylton, An Economy Theory of
the Duty to Bargain, 83 Geo. L. J. 19(1994).

58) 29U.5.C. § 128(d)(1964) Robert F. Duvine, “The Duty to Bargain : Law in Search of Policy,” Col. L.
Rev. LXIV(1964), 248.

59) Note, An Assessment of the Proposed “Make-Whole” Remedy in Refusal-to-Bargain Cases, 67 Mich. L.
Rev. 374 and 378 (1969). $-2] Rk 9] R%LMES HEEZ} 27} BE FahA @sioizbd o4 5 3l
A= TR fedke] 2o #ele® WA BEstAl ok a2k Al RES R FEe 2 iR
EE BHT WiEe) k(R $T7500).

60) Section 8(a)(5) obligates the employer to recognize these representatives and to negotiate in good faith
toward a collective bargaining agreement. This obligation imposed by law to bargain encompasses those
subjects which pertain to “wages, hours, and other terms and conditions of employment,” so called manda-
tory subjects for collective bargaining.

61) Douglas L. Leslie, Labor Law, (St. Paul, MN : West Publishing Co, 1992), 181-192:NLRB. v. American
National Ins. Co(U.S. 1952); NLRB v. Reed & Prince Mfg, Co.(1st cir. 1953); NLRB v. Truitt Mfg. Co.
(U.S. 1956); NLRB v. ACME Industrial Co.(U.S.1967): Detroit Edison Co. v. NLRB(U.S. 1979) NLRB v.
Katz(U.S. 1962); NLRB v. Cone Mills Corp(4th Cir. 1967), Hilton Davis Chemical Co. v. NLRB; General
Electric Co. v. NLRB(2d cir 1969).

62) A “Make-Whole” remedy in a refusal to bargain case is an order by the Board for the employer
to compendstate the employees for wages and other benefits they would have recieved if the employ-
er had bargained in good faith. 426 F 2d 1243 (D. c. 1970), 65, . D.C. at 11801; Leed & Northrup
Co. v. NLRBe| M= ff#£2] ERTHEREE Al ¥x 23 By AFE W3l Walter E.
Oberer, Kurt L. Hansloue, Jerry R. Anderson, Timothy J. Heinsz, op. cit, 605-625; H.K.Porter Co. v.
NLRB, Supreme Court of the United States, 1970, 397 U.S. 99 S. ct, 821, 25L. Ed. 2d 146; Ex-Cell-
O Corp. v. NLRB, 1970, 185 N.L.R.B. 107; NLRB v. Hedkis, Supreme Court of the U.S. 1974, 417
US.1, 94 S. Ct. 2074, 40 L. Ed. 2d 612. 98] Kk o] S (2] Bk st MHERIT
TafgEskAl =AYV B A4S MRl 20 48 e sz Welee] glotd ATl Zgsls B
JREHH-S rhesioh(Rik $3956) 3 s, 19933 Kikke #IFe #8as EREENA Hay EiEe) o
g W= ke 5 doka mAlskd okl 1993, 12. 21, A3 93 o} 11463).
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o FsEHE 2R3t Affirmative Action® 23 o|4 BfRLH S BEAA & FEITRE
fRIEA 714 X3k, &32ska "Wagner Act #8(a)(5) 9] R HEMl it Ml Mfam4
< AP Ae BEAG. ol TideeHffoll A B "HAE7 BFEked it
o] MLy ase WS o Fe I8 —HWBHHES KM He2E FHEE B EX
FoRa TEH FEE MEIA Ao Aolv o3 TS Sl R == WD
o] BHLE Q3 RHFGS olFoE AFAHR 2 HEHERE T 5 AUt 2 FF
et

ojs} zo] Ex-Cell-O A}7lo A 2] ZR @9} Tidee A7) Ffgd oh& oW o] frch
= 23 EEM TRE A8k Wagnerik #8(a)(5)2] BRATHAC el A= Make-Whole
Remedyeol] M= MupREES LS BEAD. 22 HHES BEZE 02 $H5ELe]
ERgR el WIS FAHAAGE 2EE 5 AAR 51 EEE I NG kEAE A
$ ol& ofe}3] kel KRR mEE 5 d=vf 3= MERERZ o5d EH EkEst £F
HEERE= AR wES ASsta o

(1) H. K. Porter 314

H. K. Porter(H. K. Porter Co. v. NLRB)®™= #£4e] #HAEEH3E$IH(Check-off
Arrangement) ol 1|4 fEfE= HAREULZT HE3EH(Union’s Business)ol] #jg 5o o]&
olel 4 givkal o] Taft-Hartley Act $58(d) M2 1T HiFoIch® AKfkolxl 2
e SHEshe o MARE BHES] KA Bhel & 28 a7} FHEE
AR Bukrl el MAEBEF T o o) & E&G3A). o] wisto] NLRB: A%
o] AR BRE WHihEhA % A AEE BRE AdEa e GibEE A vhets 7
ole giitfle] fliFEH A MEREMIT AU AR ANSE AASFAL" FhEd o)
g &S MAREUR BT Gt L SEEC A% Ze] ohv=t Hiel NI &ntel b
£ PR3k © ek sto] Taft-Hartley Act #8(d) &KS &t 25 NLRB: o9}
2L HARBUIKE o2 ¥ EHES) ERLY HEES THE (bad faith)d] 7]dl3ts Zlo®
Akl Bfee EHAES ElLY ELS ik $HEe Ly s et
NLRB®| ifigg # #5}hdc}h™

63) Archibald Cox, Dered C. BoK, Robert A Gorman, Labor Law:Case and Materials(New York:The Foun-
dation Press, Inc., 1991) at 501-510.

64) Cox, Bok & Gorman, Ibid, at 510-511.

65) H. K. Porter Co. Supreme Court of the United States, 1970, 397 U. S. 99, 73 LRRM 2561.

66) James B. Atlerson, Robert J. Rabin, George Sherman Jr. & Eileen Siluerslein, Callective Bargaining in
Private Employment(Washington D. C.:The Labor Law Group, 1984) at 442-446.

67) NLRB. v. American Ins, Co., 343 U. S. 395, 404(1952); NLRB v. Insurance Agents, 361 U. S. 477, 487
(1960).
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5 ZAglvlol EIFaHYS "M FEAS olFE T AT BRIPEST X 8%
ol S8y Rkl NE M) DashAwt MAHESA WY AHeAHe] EHT RhE <
ate] FwFe] A7} Q= BHE(fairly debatable) o 2 EfRH o] A" 7-oll= MHAHkEE] ¥
Agsicte 3ok 2e MRRHS WER EES Y BEARD B2 A ERES
THEHEATE AlA H45Ke) Flade] g ZARTs @Fke] kel iy AU #Hie 87
sk HREEAEAES] W] Al71” Aelcth

(2) Tiidee H4 _

Tiidee(NLRB v. Tiidee Products, Inc.)® = {#if#7} 449 £35S hEY BV 2 {1
g PASHRE 13} —BEfRES F o 24 Wagner Act §58(a)(1)(3)(5) @Ro=2 e AHA
olth. Affoll A Sz (AL} MRS WIEAZ ok sto NLRB2| Aleje} viEo] A3
i) e Wi NLRB: old] digh #ifie = hibéayt HEWk s 3¢ HlG
48 hEstarn). o)o disle] 4= NLRBS 218 #40Y #r) FsiEg ardelztn 8
o ol9] HES FRsla HifEe ol¥ Aol FAL EES I BEste] MubimmfEe] &
Eirar g 1#EHHEA o] NLRBE &2t 5 bt 443 % (union election)]l o3t f#
e Hug PhEHNS TFHo= EiRLWwe] S dorn® ol Fdd] MKl =
ojok gob= IS 9HE Zoldh. Al g HAE S &R “HmE AA e BRGE
MZgEGel oigh EEHEd) "V olebd MEHe] A9 ¥4 7lolgta st H. K. Porter
(United Steelworkers v. NLRB)™ A}z glejA] “spe] RIE"2 <13k NLRB2] ik di4r(cease
and desist order) & ] A g} 1o} kg 228 @i4ro] Tiidee FHffihiE o] &l A =%
o= olfr® HRAhHEME ] LEIES EF A

68) Robert N. Strassfelled, Counterfactuals in the Law, 60 Geo. Wash. L. Rev. 339(1992) {#H#%2] Bad
Faith= @ f#HE7} #H4RF) =298 721& #5ES 7$-(Suburban Lumber Co., 3 NLRB 58(1937)),
@ Ao wEEE Hutste] FRHE LWET S it 4=+ 45 (Warfield Co., 6 NLRB
58(1938)), @ #HAGA A& FAAM 7]eke] T4 el {EEGS= 75 (Tayor Trunk Co., NLRB
32(1938)), @ A% #Hazte] &kl ol ¢lo]l 24 9+ 7-9-(National Licorice Co., 7 NLRB 811
(1937)), ® fEREM ] MATREL S ooy AF FEUE 7FAT HAM) Ate) 7|2F 54 %&
79 (Lee Clay Priducts Co., 3 NLRB 811(1937) %eletx #irslsdct. oo sl AF gifzx [Eiszr
Pholl gk FAIE S #HHES o2 sAsle] AMUA @i AL 7Alstel= NLRBe] AHs& A
2 A 5kA = elel. = BERmEERS Sands Mfg CoAb71(1939) ¢ 4]+ Jones and LaughlinA}Ael| 4 2] e
58 vj2]a “Wagnerik @5+« #ia-Eo)e] LS ERAENA &flste] EHEEANA +53 ol Wit
e MAA st Aol el el Folgr}, =8 Heinz Co. AFZ1(19410d) el M= “HHE} i
o AHsl7|E A¥ste Ze KW HE e wdEslen], Medo Photo Supply Co. ApZlel4=
“$harE el Fag Ao MR AAY F EAE EHIN TS s e TEHAHTE”
2ha ghetsiglcl

69) Tiidee Products, 426 F. 2d 1243, 1249(D.C. Cir. 1970).

70) 426 F. 2d at 1253(D.C. Cir, 1970).

71) IUE v. NLRB(D.C. Cir. 1974).

72) 397 U.S. 99(1070), noted in 84 Harv. L. Rev. 202 (1970).

73) 430 F. 2d 519 (D.C. Cir 1970).
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(3) Ex-Cell-O Hf# :

Ex-Cell-O(NLRB v. Ex-Cell-O Corporation)™3= 4547} #&%%8 S o533 v HER=E
EHE7E o]9] FE#EA (Judicial Review)E T-§o =4 i8S fHEGS Wagner Act %8
(a)(1)(5) ERoZ H#FHFD Bffolch™ AffolA Hilc HHE7} BRLHS EGTTHo=24
fEdeEl wfhe) FEES Fokslolx FEHEMIE NLRB7E o]2idt jakiiEes A9 4 gleor
ol o7k A} HEEEEM S MikBRelg FAYE™ o]of thste] FHHFILE (Trial Ex-
aminer)- [f8XHW HEE B BHAE ] KFEw HEL LHHES ook Aotz AAsdx
NLRB:= &S mliEA s @ikEhkel o 2oy ol “wFe AA7t de FE" o
=8 H. K. Porter B{4:2] e risle] ARMES] #ifiaaS 224 3tz ofF #ik
ol AAskdck™ ey "Aele} fakikkE(D. C. Circuit Court)- MAMHHHS 27315 %
#lo] L3RS WolEo 2318 Tiidee Hfho] Pugel —Fdl= HHES LEE 918 o]E NLRB
T Rzt A A3 HwEe 2TES A

V. k¥

TESTRS #ific B%E7F B FEE HBle 2159 RER 5 ERL
e Tk Hie] EEEHS S ERTHS AT AAM HHES] FId FH 1
# e B R 5o THES RETRE AAToEZMA ol FREES 738k dl
2 EA-e] k. vk A TEREC T BG4S Be#kas 22]a BRGET

o3 BaRtaaes 53 2 Foo Bl s $iEe] AXEE A HES WA
74) Furthermore, the court in Tiidee was specifically specifically speaking to the appropriateness of the make-
whole remedy when it said the following : when the company is finally ordered to bargain with the union
some years later, the union may find that it represents only a small fraction of the employees. Thus the
employer may reap a second benefit from his original refusal to comply with the law : he may continue to
enjoy lower labor expenses after the order to bargain either because the union is gone or because it is too
weak to bargain effectively. 426 F. 2d at 1249.

75) Ex-Cell-O Corponation, 449 F. 2d 1058 (D.C. Cir. 1971).

76) 426 F. 2d 1245(D.C. Cir 1970), cert, denied, 400 U.S. 950(1970).

77) 74 LRRM, at 1743.

78) UAW v. NLRB, per curiam, Nos, 24, 557, 24, 715, 76 L.R.R.M. 2753(D.C. Cir. 1971). In No. 24557, the
union’s petition for review of the Board's refusal to grant the make-whole remedy, the union moved for
summary reversal on the ground that the Board's decision was in derect conflict with Tiidee.

79) Elliot H. Shaller, The Auailability of Punitive Damages in Breach of Contract Actions under Section 301
of LMRA, 50 Geo, Wash. L. Rev. 219(1982); 76 L.R.R.M. at 2754. The Board held that awarding a make-
whole remedy would require the imposition of substantive contract terms in contravention of H. K. Porter
v. NLRB. We ... are in complete agreement with his Trial Examiner finding that current remedies of the
Board designed to cure violations of section 8(a)(5) are inadequate. A mere affirmative order that an em-
ployer bargain upon request does not eradicate the effects of an unlawful delay of two or more years in
the fulfillment of a statutory bargaining obligation. It does not put the employees in the position of bar-
gaining strength they would have enjoyed if their employers had immediately recognized and bargained
with their chosen representative.
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SUMMARY

A Remedial Order for Unfair Labor Practices

Lim, Ki Yop

(Department of Law, College of Law, Kon-Kuk University)

This study of the compensatory remedial orders under provisions of the Wagner Act
and Korean Labor Union Law provides evidence that cease and desist orders, in refusal
to bargain, are inadequate to remedy the employer’s violations in unfair labor practices.
On two occasions, in Tiiddee Products and Ex-Cell-O Corporation, it has indicated that
under certain circumstances the issuance of a bargaining order is an insufficient remedy
for a refusal to bargain. In these cases, the court considered appropriate a “make-whole”
remedy, limiting the scope of its remand to the Board to consideration of past damages
not to compulsion of future contract terms. The D. C. Circuit Court further insists that
the Supreme Court decision in the Porter case is no bar to make-whole remedies.

However, the Board had decided that for two principal reasons the make-whole remedy
would not effectuate the policies of the Wagner Act : first it would be punitive, and sec-
ondly, it would require the imposition of contract terms that would arguably violate the
ruling of the Supreme Court in H. K. Porter. Within this context, an employer can refuse
to bargain with the union and avoid his bargaining responsibility almost indefinitely by
pursuing the administrative process and exhausting the avenue of judicial review. Even
though the employer is finally compelled to bargain with the union, years have elapsed,
the union may have lost its majority status, and the union’s economic strength may have
been seriously impaired. These undesirable effects of the employer’s violation may go
unredressed because the Board’s present remedies for a refusal to bargain are ineffective
in many situations.

Therefore, adoption of the Board’s remedial orders in Tiidee and Ex-Cell-O can be at-
tacked on two legal grounds. First, although the Board’s authority to fashion appropriat.le

remedies under the provision of Wagner Act has been construed broadly, its remedial or-
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ders to make monetary awards under that provision have been construed narrowly. With
the present Board remedies, the union generally bears the loss even though the employer
is later found to have committed unfair labor practice. It can be said that the Board
lacks the statutory authority to compensate employees for benefits lost when their employ-
er has unlawfully refused to bargain. Secondly, in addition to the loss of benefits there
are certain chilling effects on the union caused by the unlawful delay. If an employer
does weaken the union through long delays of bargaining he may also acquire an
additional advantage in that his labor costs will be lowered in the future. Even though
the Board’'s monetary remedies must satisfy the common law principles, that the fact of
damages must be clearly established, the Board's remedy may be defective because the
fact that a contract would have been executed if the employer had not refused to bar-
gain may be impossible to prove and the benefits that would have occurred under the
contract may not be susceptible of reasonable calculation.

In this regard, a “make-whole” remedy is logically considered so that the affected em-
ployees may be reimbursed for any benefits they would have obtained if the employer had
not refused to bargain and a contract had resulted. This make-whole remedy obviously is
measured by the pecuniary loss to the employees. Therefore, it is strongly recommended
that the make-whole remedy would be appropriate if employers are engaged in a mani-
festly unjustifiable refusal to bargain which causes serious injury to employees. It can be
concluded that the make-whole remedy applying to the employer’s refusal, to bargain with
the representatives of his employees, is the best available legal remedy for unfair labor

practices in both the United States and South Korea.
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