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SUMMARY

Legal Status of the Person Who Obtained the Ownership of
the Immovable Mortgaged

Lee, Sang-Tae

(Department of Law, College of Law, Kon-Kuk University)

In this thesis the legal status of the person who obtained the owership of the immovable
mortgaged is examined from three points of view, i e. relationship with the obligee, relation-
ship with the obligor and constructive subrogation by law, and furthermore comparision of this
person with those who bear a burden for the sake of the other person’s obligation, 7. e. the sure-
ty and the real surety who furnished his immovable as security for the sake of the other per-
son’s obligation.

There is not any restriction for the person who obtained the ownership of the immovable
mortgaged to exercise his ownership or to use his immovable, because the mortgage is nothing
but a mere existence before execution of mortgage. Especially any influence is not imposed on
that person, for mortgage become extinct when the obligor pays his debt at the time of per-
formance.

But that person loses his ownership of the immovable, when the mortgage executes his mort-
gage, on the ground that the obligor does not pay his debt at the time of performance. So the
status of that person is very unstable, because safety of that status is dependent on the obligor’s
performance. In consideration of this point in order to protect that person, the Civil Code of
Korea gives that person the right to pay to the mortgagee(Art. 364), the right to bid at the offi-
cial auction(Subsection 2 of Art. 363) and the right to obtain reimbursement of his defrayed nec-
essary or useful expenses out of the proceeds of the auction sale of the property in preference
to all others.

However the status of that person is generally inferior to that of the surety in the aspect of
relationship with the obligee and constructive subrogation by law, in spite that two all bear a

burden for the sake of the other person’s obligation. And if compared the status of that person
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with the real surety, the status of that person is a little superior to that of the real surety in
the aspect of realationship with the obligee, but the status of that person is far inferior to that
of the real surety in the aspect of constructive subrogation by law.

In conclusion this diseqilibrium in interests between these persons should be redressed.
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