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[ Abstract ]

A Study on Interpretation of the clause 2,
Article 368 of Civil Code

Kook-Hee Lim - Ji-Yoon Jung*

The article 368 of Civil Code provide rules on joint mortgage. Joint mortgage
is commonly used as a way to better secure debt for a creditor while allowing full
utilization of the value of mortgaged properties for a debtor. One of the most important
issues surrounding joint mortgage is how to reasonably spread financial burden
among jointly mortgaged properties. There are two different opinions in regard
to the interpretation of the clause 2, Article 368; one argues that the provision is
applied only when the jointly mortgaged properties belong to a debtor, to which
the other opposes. The key issue here is whom to favor between the 3rd person
who pledged his/her own property for the debtor and the mortgagee next in priority
on debtor's property, when the 3rd person's property is put for auction first and
the debtor's later.

It would be unfair if the mortgagee is favored in this case since it would be to
unduly deprive the 3rd person who paid on behalf of the debtor of the expectation
to be paid from the proceeds from the auction sales of the debtor's mortgaged property
before other lower priority mortgagees are paid.

Therefore we believe that the former opinion makes more sense and there are

many court rulings that found so, too. We also found out that this issue seldom

* J.D. Candidates 2012, Konkuk Law School,
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matters in real life since it is a common practice to bring debtor's property for auction

first before doing so for the 3rd person's property.

Key Words : joint mortgages, the 3rd person who pledged his/her own
property to secure another’ s obligation, the mortgagee next

in priority
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