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[ Abstract ]

Liabilities for Damages of C.P.A. in Capital Markets

Se-Hun Ko*

Certified Public Accounts(CPAs) under the Financial Investment Services and
Capital Markets Act(FISCM Act) and CPAs as External Auditors under the External
Audit of Stock Companies Act(EASC Act) shall be liable for the damages to any
person who suffer damages by trusting and utilizing CPAs’ reports. CPAs and attested
company are jointly and severally liable to a third-party. This often results excessive
financial risk to CPAs because they have to cover the all damages no matter how
much CPAs contributed to the losses of the third party.

Provided that CPAs fail to find a small error in financial statements while the
attested company intentionally falsify the examined documents to overstate its
business outcome; resulting loss of a third party, CPAs should still take the responsibility
for the all damages of the third party under the current law. Furthermore, CPAs
have to assume the burden to prove their free-of-negligence during their duty in
the lawsuit.

All audit report is not designed to guarantee the accuracy of the financial statements
prepared by management, but only to attest to the fairness of management's presentation.
It is unfair that CPAs should have a such liabilities imposed upon them.

CPAs’ great exposure to potential lawsuits will cause competent CPAs to prefer
less risky professions such as advisories or consultants than extremely higher risk

of auditing professions. Reputable auditing firms will avoid an audit engagement

* J.D. Candidate 2012, Konkuk Law School,
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with corporations of high insolvency risk. Corporations will have to pay CPAs
the amount commensurate with the extra risks. These would lead poor-quality-audit,
less reliable report, and more expensive to corporations.

This study suggests two approaches to limit CPAs’ liabilities; one is adapting
proportionate liability and the other is permitting a lawsuit against CPAs only to
certain parties.

Under the proportionate liability, which is significantly different from Korean
civil law principles of joint and several liability to the torts, CPAs will be responsible
only for their share of any loss incurred. Their respective portion of liability should
be determined in the same manner as is done with respect to contribution proceedings.

Korean Supreme Court expands auditors liability to the foreseeable parties. However,
this ruling should only be applied to the liabilities of CPAs as an auditor; should
not be applied to CPAs who performed non-services such as preparation of registration
statements, review services etc. The purpose of audit service is to provide a reasonable
assurance by rendering positive form of expression while that of review service(non
-audit service) is only give a limited assurance with negative form of expression.
Therefore CPAs liability from their non-audit services should be limited to actually

foreseen parties.

Key Words : external audit, external auditor, audit report, limitation of

liability, proportionate liability, allocation of risk
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