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[Abstract]

Penal Examination of the Offense not to Respond to Take
Breath Test

Shin-Kyo Jeong*

The existing Road Traffic Act gives police officers the right to do crackdown
on drunk drivers and conduct a breath test for drunk drivers and inflicts
punishment on them and further, also brings those who reject to take breath
test to justice. But the offense not to respond to a breath test has many
problems. Increasing accidents resulted from drunk driving should not lead
to ignorance of suspects’ human rights and due process of law which are
secured under the constitutional law. Namely, if the purpose is fair, the legality
of procedures should not be violated.It is judged that it does not violate
the right to remain silent and warrant-requirement principle which the
Constitutional Court guarantees under the constitutional law, but there is a
variety of adverse criticism in interpreting. And there has been continuous
contention between drivers and police officers due to abstractness of regulations.

Therefore, to avoid such criticism, when a driver rejects to take a breath
test, the administrative punishment is desirable instead of criminal penalty:
Namely, levying a fine or revocation of a driver’s license, or the procedure
should be prepared to make a compulsory investigation using compulsory

blood-gathering etc after arresting the person who does not respond to take

* Instructor, Dept. of Police Administration, Gimcheon College
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a breath test on the spot. Further, requirement of the offense not to respond
to take breath test should be interpreted in more suitable way for the purpose

of drunk driving.

Key Words : a breath test for drink, drunk driving, Road Traffic Act, traffic
accident, the offense not to respond to take breath test
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