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[ Abstract ]

H. L. A. Hart and
the “Open Texture” of Language

Brian Bix*

trans. Kyung-Hwi Kwon**

H. L. A. Hart and the “Open Texture” of Language tries to clarify the
writings of both Hart and Friedrich Waismann on “open texture”. In
Waismann’s work, “open texture” referred to the potential vagueness of
words under extreme (hypothetical) circumstances. Hart’s use of the term
was quite different, and his work has been misunderstood because those
differences were underestimated. Hart should not be read as basing his
argument for judicial discretion on the nature of language; primarily, he
was putting forward a policy argument for why rules should be applied in

a way which would require that discretion.

Key Words : Hart, open texture, Waismann, judicial discretion, policy

argument, discretion

*  Frederick W. Thomas Professor of Law and Philopophy at the University of Minnesota
** All but Dissertation(ABD), College of Law, Yonsei University.
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Dear Kyung-Hwi Kwon,

Thank you very much for sending me a copy of your translation of
“The Application (and Mis-Application) of Wittgenstein’s Rule-Following
Considerations to Legal Theory,” and the copy of the journal in which
it appeared.

[ am also pleased to hear that your presentation to the Korean Law
and Society Association went well (I would be very curious to read your
presentation, but my limited ability with languages will prevent me; I hope
that if and when you should publish in English, that you will share your
work with me then).

As for my “H.L.A. Hart and the Open Texture of Language,” I would
of course be honoured to have you translate that work.(As with my Wittgen
stein article, this article was updated and revised for inclusion in Law,
Language and Legal Determinacy(Oxford, 1993), pp. 7-35. 1 think the
book version is an improvement over the journal-article version. However,
I understand that the book version needs to get permission to translate
from Oxford University Press.)

Again, | would most welcome copies of any translation that is eventually

published.

Best wishes,

Brian Bix

Brian H. Bix
Frederick W. Thomas Professor of Law and Philosophy

University of Minnesota
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