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2 a5 @ A7o|elal 3t Griffin v. Mlinois!00 A A ©] 242 U830w
A, FEANHE W sl FHOE As) WEAL YT 4
Qi A9 Mol WEALS MY Folof ek Hstyc. wlmelo]
Aol glof WEAS M FAUUAL WEAo] vhAF WE
Aok TR B oAt} A 9] Hek(the merits) 24 AAEHA €
o} whel, ghof MmO ol3) WIS AT 4 sinhd ALY
MBS Hesiolol XS BRs|E Ho| zopet 712 4R
ol o3 wek 1 A that ek 7H7] Aol 53] BH A

oA 7S5 74A 2
2 F9EA ol
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WOl B AUA E4A BE A o Helstolo} gtk 7] o]
BEGIAL P o] Ui Aol FYT A 224 v gt
ol E 7bd AL Gt Bl AL o) gk g9 AYE
7} T} 102)

AT BAR ABAFEL hRolof Sh FaHolA 45U 8
o wg el S AN YA P AL UR Aol B2 Ho]

100) 351 US. 12(1956), 17. o] AFA-L- Tlinois%7} 3442 slejw 14HYe] 7|22 A3t
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103) Judgment 28 Oct. 1994.
104) ibid., para. 37. ©]+= Monnell and Morris v. UK Judgment 2 March 1987, para.562
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105) para. 38.
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109) A A 2 GaAe] da ) MES EEE W Ue
2 syt QAT ol Bk AR Axh ol|AE g
o BAH AAL AN HERARY ol LA E A4
g thAl e Beks WS BESAAI0 ECHRE BT A#e
YA T 1Y EHL PATE A% FaskAE FAC AT

106) para. 44. -F-AFSH A 0] Maxwell v. UK(Judgment 28 Oct. 199H)APAC. 2 o] 7| A=

ECHRE ~759E Waazsielsl/h g WA 2717} gloka whtelol =41
591 419 ARSI hE MEAFEE nhiIAle] ol A4l Akstel
X 3] z

Freeland, para. 3
107) op.cit, Judgment 16 April (2009).
108) para. 28.
109) Judgment 22 Sep. 1994.
110) ibid., para. 31.
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A2A BFof| A wlarelo] A2 HEH = Ar Fastha #estil
T} 111)

UNeQlHolARR) o] Aol = FaiofA Mol Ead e de

of thal HatstA dAddt Ale 271 o fnt. Fa T} HyistolA
L83 Fary] G2 G Aol glof marelef JAE A=
RHFetle7t &2 Malae] gatago] AWE =HA=7t 59 2A
of A=l Atk spA of EAl= Fa4 AA Y EAR Rk
Hoele) Ege Te dH7h AdE d W v de 52 gad
of Yote HMT Ere WY Eed WS W9 HAo|AL st
Hop dubz Q] ZAZ oloj it

UNQIHO[AS] = o] Ao diste] Abd ) A3} 175 1]a1g)9

J
A A Yinstruction)ol 2k ol 4 A e WA, FhAlo] 7| Beko,

3|
2 Qs Bue WEol Gel o Aol ulF WHelo] wung)

)

o ANE glo] MBS WO E ARG FUAF & RS 19
MBS Egg W Uel AT AL ohjetn BT 2,
42 QBT AQA PIAS ATHOR BHsE A2 WEAY
Zole] ot ofe] B3 51012l AL AN W AR ofAS
Beeh A% W59 ARGe] ok A §F o] BRo| B
T A WS EARA e £ Aolth) hAgt 1Y
111) ibid., para. 33.

112) Teesdale v. Trinidad and Tobago, Comminication 677/1996, CCPR/C./74/D/677/1996 (200
2), para. 97, o] AL ARI@O|E SA|TAL W 4+o1o] s SPEA WB9l
of HQke WgkoL} 1 MBlo] 2ATE 2t BT WEAR HE0] A9 gl-drt
7h AL AR A gt MEQLE uhe] & A2 apskout AT

498 e
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AL tobal wheha] marelo] k4 Hstof diste] AE UL QA

Collins v. Jamaical YA} AL o] & Felo] o] Ry} T Q 3} o] 8&
A Stk o] 7] A UNQIHOAMS] = AR AR oA B Q19 Ed
% o

AP AR AA BAoleh A
A

WS AN Aol YA 1 AnelE BIHT W 1le] A4 Bx
BE 978 Aol A4 OJro|E BT AL AHE A
AL bW HIC0E FolF 449 HGOE WEAL HAT
% 9l 7185 Rojstelof itka Hksiort. vlE HEUE 121
o olstel Walo] HYHE HS HNAL NEALS HET 4 G
W2 AL FoAE, 2olE SPeka A9 WEele el

113) Communication 461/1991, CCPR/C/52/D/461/1991 (1994), para. 10.5. ©] A}z
0] ol ARAIE e FTelo] Filol M)
b 2ARIT ] glo] WAE ATSH F 11 WERIL I
HICRRRS o)fi 710 SR A oS A At o)
o W A9E chEw gk
114) Communication No. 356/1989, UN. Doc. CCPR/C/47/D/356/1989 (1993).
115) ibid., para. 8.2.

116) Judgment 13 May 1980.
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117) ibid., para. 33.
118) Judgment 24 Sep. 2009. A== Az o] M Q10 MS aslglont ARggt

A kg ok AL 24 BRol A FEEES AL el o] ARt el
o] AP HEE AR Rl A= &2 A1 ARl g W #Aol EAsh=
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Kamasinski v. Austrial20) AFAE =2]9] 352 “TAIA 9 ="
7z Wt flo)A AR eAEeolo] FAfste ulelel BT
AL A7) 5o Welz AE, T4 AT WAL ol T 5 s
502 Aelete] ATl Yagon HTee Wale] 74y R
245 9 AR B S B AREY ZAE AYE LR
hom] WEE uFHATtE 50 0|2 Kahel MEAREE
A $siold A7) ket Fegich. ool
tlelo] ECHRE W5<10) AIwkow obike] o|ns o g A& ofy
PR SR Aricott 9] BARAE AT o ol e
o e mnas Wsal Aole BAolx] WEHELY 484G
2 o 77 ALY G2 ohdPhal shaA = ghef WEY o] st
© Hoelo] &zl ¥ g shA] Fekal flgol gAY &2 ofd
A Wyom e & A= o2 A fole =7t MYste]

o
o]zl Hh o s A of A “E A 9] = -2(effective assistance)’ 0] 2= A
Sk McMann v. RichardsonA}7d of A o]t}
27 UL 2= Powell AR oA o] = Ao o] “Af o] FH] E=
o] aMAQl Eimg & 7 fle Al7] Ex RelA [Hde]] Hadl
= Al Y(assignment) 5} $L kAL sfA]” M) S35 tf o] gt Flof2tal
= @ i3 Fon HEof Hof dis) o= At 7]
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)
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Y
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i
POy
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2
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119) ibid., para. 74. SFAIUF ECHR= 422 x]of| 4] T Qo] ;gJ,].x%o] £9O =3] okgf
TR 39e] 2] tfsjolis ARl BRlo] fIglchs st A1 %
B UE O ees 4700 TR U188 4 3] el 2ol of
A= wetst Fe vt gickar AAskic) ibid., para.93.

120) Judgment 19 Dec. 1989.

121) ibid., para. 65.

122) ibid., para. 65. T}ql o] Aol A ECHRE A -elo] s olo] o]# o7 =3}
2 BpAo)A] R HEE T 1S oy T s/t 40101] =%t
oIl shHA HFE 712454t ibid., para. 66-71.
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Azhset A 17 &

sttt kA RE, McMannAb2 o] ZA| ZA| 7} shto] AH & o] F%
of AboA mlx AU H AL “FTHAR 7|2H 9L 5
3919 aA 9l =-&(the effective assistance of competent counsel)S
o WS AT Ao RN of BAl it AAS HaksH
O‘iﬂ ‘3} B &0 “54‘:”01]/‘1 HAE Woo) =32 w2 A7} A

=

3

-

o
T

fus

H 3 AL EHE'H Zix“?_} 2| 5 ]{F—% %113}55 =93}
3% stedchi
Strickland v. Washington!2)AFA-& G312 ¢] ¥ 59l =2 1S i)

123) Powell v. Alabama, op.cit., 71. W. S. Geimer+= ‘& 1}4]Q] 5 Q1%L 2] FA|= Powell
Aol A R F L SFHA T =215 Sk QLo okl =1, 97-107
%), Ads] HAPE o] Aol A9 Helo] tﬂﬁ*}ﬂ g MEIo R Hdsk=
AR AT AU} glof L s I SR v thE =32 olollA
g Zo|AY E2 FApHl Ao =lrkir oHE T2 oprt.
97 US. 759(1970), 771. ©] AFAL- 74, ZFEake] £0] Fog AELElo] A7| ZA1g
A grare. 24:,L0]O] 3 5ol ofsf| zpufo] A= =], 1 A wj el 5
(plea bargain)2- 3t <=uo]| GISIThL sFHA] M Rlo] 31w ok Hof| ths) 7]
HE oles HRsI7Iol A2 GabA]] Mo e85 WhA] Ealo] A
He|7F Haligstarkar 545k Aot olof| izl ul=rAgei Qe ZA1E HEle
22 A7 E 5 gleolle RS o= REEHE g Zlo] AR Aozt
AL sl ofHal E TRk ASelA] SRS Eagh wsle] i) ek Bk
Ago] W2 AR oA HIEA] HlETHH Q] ERoletils o 4= Gtk olf& A
Qle] 2 7|78tk
125) 466 US. 668 (1984). o] ARAoA] 112 A1 Al AL 323035 FARAEHolA] FiYo]
et W5 919 Bitfjol e Etalal FEEHS oFlal 1 @l El(plea colloquy)
of|A] APl A|F7RA] MUk FAPItE glom W] GA] AAE FHOR Qe
& AEE A o] qllehal sste] Mko RRE HElo] Ap] o
sl Aodd A & o= AlolEls AL BiEE ool Wik ofol ®sel
Eojgh Ay Sl Qles AL ke FHTAES AETHA] (AL FdAlE oAl
Az Aele] Menro s oo st HES sl7| 2 aleick =3 A Ake
S1A] 97|12 sl vk gk HASE HEE Mejdaks & Flo] $-e=3l7]

J;"L olrl
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o ZAIE 2AACRE gErh uxdyti A Ha oA HEelo
H Abgro] Aol warglyt oA EAR AL i ALY BEE
o} o]3Pet Aolkal & S QUrkal A “HBQlY E3s WS He
© HEY Bl E5F W He ekl = McMannAH 9] A
£ WHESh 90l Aol E wAdolE Ajuo] 3ASHAHE a1 S8
o Zagt 2 3ot MB ol o =2 v HEE /Mt
Zlolth120) Hut ofufe} ojuf o] FIYS FAHAQ A7 WMu il
Tee T Hert B R 54 -4 Aue] 43 -2 A =oly
o7 stof wotEofof gttkal Erh &, H AN Y £ BHshe
7|2, HE 1) ol sl s ARAA QL A7t Al = 7] 55kA]
oA oM o] APt AWE A=kt A d 5 glA
= Aolgkar heh12n) ShAIRE o] ¥ ALY V|EE FHHAL| A=
AEE| A =t} ¥ HFA AR Aapel W] Zyle ko] Y
St W Moo Aol I Ane e e vhE 24 ¢
o Zolch ohit, P BARAA Q] AAF7} o] Fo] A= AR A AL AR (capit
al sentencing proceeding)| A= AREA Ql FALA T} opd7bR| 2 o] &
2e 71o] AGEolof ghrhi)

tfjoloh sFAIRE Rlolle Etekal AFgS AlaEA) A1 Bz elo] AR

SAZAE 7] e 5 MBS A Sk o}92 AN EYEE BT

o
A7t 7124, 18 ES A oA usdtide] o]=3{ch

126) ibid., 685-6.

127) ibid,, 686. SFA|TE o] FZoflA] EA7F BRI WAS Anpdel deEs 3%
Ak 1 AAol] 7] Hrkis Agbdatel] thgh 4l=jol] FrkEy] dRAe] St
A 2 ] A7 S A7) ver| = gk B o) AS AR Marsha
Ueke, ofofl dhs) “{ehold2] avhalel Mg ke dels dixlos B
Sk HAo] Fagt Aol fEHAS WA F 7RsAS A l=dlelRt dHst
AL Itk o] Ao 2= 1 BARS FAo] fAwAS ARG Tt os S
Aol s ARt o] FojAof og BTt WA OR 7537k slofof Jlth=
Aok eka whalsla Qlek. ibid, 711

128) ibid., 686-7.
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AA| o] ZAl= #argle MEgle EEe W AP A9 M
Qo] H= MEAEA Y S84 - AeAd Y 840 dHEHE 99ol7=
steh. AR o] SAY A TA FollA 240l B A
A Wzl A2l wy) 2o Yzst adAefe) A2 AR
1 584 55 TEsh] o Aol7|= stk BEA vl o]
aAQ Bl BH2 A2 HEAE/IES A#she B
S 2 o]RofAof gtk HAE HAIE A2 o] mEolth. 150 o3t
H A Aoxe A mwdf 848 S ¢ oy
L33 Mol HEAdZ7tEol AT 7Idldl F&3he &9
AR7|Ee A U Zolete He AR skl Stk Aolth129)

of jZol dsAHYL AU oA At 1P e
O s A7 F20] e Aolghe A3 @ 1 32 e AT
Yo s gaddoA == ddo] 24N A stolofF &
o130 AA ] 872 O WY dert A7t AoloA =43
A6z ol gilofA EAH = M3 (counsel) &2 7]55HA] S
Aol ol AL UTT A S ATEBD Felspain Wscle] Mo

7t 491 g4

S8k 33 l0] QIF3ojof Bhi Ao|ehin) uk ojujet o]

=

T4 7] Z(objective standard of reasonableness)”

120) ibid, 688, 2.70) HEARZ ] RSl tfste] FoKEL MYt AIH o
Adtol T Aplse] ol that BERS ke AL 7 A AASHL HEARLe)
A48 FAlo] W o] MRS QA9 ol Sticklandyglo] W5 1]
A7 Qlekal siA o] warlel] el HAS 7HAA H itk =4o] WAdst
= AL ofyekal sPHA E(ibid., 692), H & 2lo|A| o]2]EE(conflict of interest)©]
SIS 7ol Cuyler v. Sullivan(d46 US. 3354138 18314 o] 24l

2 & 4= QS-S US|+ Z(Strictland v. Washington, op.cit., 692)%= H}=

130) ibid., 687.
131) ibid., 688.
132) ibid., 688. Z}ASH A2 688-691 F=.
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ofe} 7250l el e

134) ibid, 694. ApA|EF A
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A A 17 =
S o2 Ueht o2 WA 3T Bak g AoR ualY
SAL od W5l £9S We Welrt A AL Bxz
ShaL Qloha Shehe, S wAmEAe] SN el 24
ot BEUSH NFAR g3 Ao wge] ek Fepd vk
A2 27k A Aol Q& i WAAAY Aot 9 of
Ael9 wAge] AR AHHA g1 Yivtets Bo|h BE
MEe) £4S We AeS FASH: WAS] BE A 1)
mele A S AT eks Ao HEseln olrt st A,
2ok 4 of FRE FEEe) WAAe] AlgEths sl
G 29E AL ohyth 9319 o] FHZo| BAHo| Yt AW
HoRarel AAE Aordehd FAAAY HIQE Shhe] YRGS
24 W, Sohe) AP AR o] BEtolof s BE ARES 1 Ay
ALY R 4ol o HsAA o] AT 55| hYFAREY
Mo AW Ag—o] ook Aot AAL WEAY £g
S b TAT AV WS 5 YES Stolof Bkt LFS B Yt
Aoleha shofof & Aolth. %, Moo B8-S WE Ak TAT
A we Aelo 9 A R 549 o] Basichd Gl
HAH BgE ojof Gtk WA 0.2 o]sfaki: Flo] AUe] AAH By
o Rt siHEol @ Aeolchio

135) u]he] 7.9 o]u] 2006, 8. 1|SFHSAFESABAYF Zol = 57 ) — 7 (shelter),
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[ Abstract ]

Comparative Analysis
on the Right to Counsel

Sang-Hie Han*

The right to counsel has been developed as an integral part of the
fair trial. With the guarantee of this right, the accused can get the equal
arms against the prosecution to protect his/her human rights in a criminal
trial. Sometimes the lawyer of the accused may serve as the “watchdog
of procedural regularity” for the public interest as well as that of his/her
client. It is just the reason why so many jurisdictions have said that it
is not theoretical or illusory but practical and effective.

This essay deals with the ways this right has been construed and applied
into the concrete cases in three major jurisdictions such as the U.S. Supre
me Court, the European Court of the Human Rights, and the UN Human
Rights Commission. Even though these courts held that the Contracting
States or the States should have full discretion on the choice of the means
of ensuring the rights in their judicial systems, they tried to set the minimal
requirements of a fair trial and of the way to guarantee the right to counsel
in practical and effective manners. Some decisions have expanded the
scope of the right to the pre-trial procedures as well as to that of the
appeal court, while a few cases have gone so far to deal with the problem

of the right to the effective assistance of the counsel.

* Professor of Law School, Konkuk University.
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These courts show some different understanding of the right: the U.S.
Supreme Court and the UNHRC tend to construe the right independently
from the other procedure, whereas the ECHR interprets the related clause
of the Covenant in conjunction with the totality of the judicial procedure.
In spite of such difference, however, it is highly consensual that the right
is such an indispensible part of these democratic and civilized societies
that every government shall have an obligation to fulfil it as well as
to respect and protect it. Their concerns on the right to legal aid are
made from this perspective.

This essay compares such findings with the Korean Constitutional Cour
t’s constellations of the right. On Oct. 29, 2009, the KCC rejected the
constitutional petition of an accused who complained that his right to
counsel had been denied because he was banned to meet his counsel
in the court house. The KCC’s rationale for that rejection was rather
simple: the petition was held to be rejected because there was no facility
in that courthouse for such right to be practiced. The KCC did not review
the constitutionality of the general instructions of the Ministry of Justice,
which generally prohibited any meeting and consulting of the accused
and his/her counsel in the courthouse. It did not even try to take account
of the totality of the whole criminal procedure to ascertain what impact
the denial of the meeting might influenced on the right of the petitioner
to fair trial.

The KCC has construed the right to counsel as an absolute right, which
should not be restricted at any circumstance, which is deeply criticised
by this essay : such constellation serves only to administrative expediency
of the police and/or the prosecution rather than to realization of the constit

utional principle of the fair trial. To speak again, the right to counsel
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is not theoretical or illusionary. It should be practical and effective. The
KCC should have considered practical conditions which have restrained

full enjoyment of that right of the people as well.

Key Words : right to counsel, right to be represented, right to legal aid,
the U.S. Supreme Court, the European Court of the Human
Rights(ECHR), the U.N. Human Rights Commision(UNHRC)



