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17) ZRAulR A7z
“La propriété des biens sacquiert et se transmet par succession, par donation entre vifs
ou testamentaire, et par l'effet des obligations.”

18) =aA~uls] A|1138%

“L'obligation de livrer la chose est parfaite par le seul consentement des parties contractantes.
Elle rend le créancier propriétraire et met la chose 4 ses risques dés l'instant ou elle a
dii étre livrée, encore que la tradition n'en ait point été faite, 4 moins que le débiteur
ne soit en demeure de la livrer; auquel cas la chose reste aux risques de ce dernier.”

19) _LE]—/\EI 1:H z{]153gx
“Tant a 1’égard de son conjoint que des tiers, un époux peut prouver par tous les moyens
quil a la propriété exclusive dun bien.

Les présomptions de propriété énoncées au contrat de mariage ont effet a 1égard des
tiers bien que dans le rapports entre époux, sl n'en a été autrement convenu. La preuve
contraire sera de droit, et elle se fera par tous les moyen propres a établir que les biens

n'appartiennent pas a 1époux que la présomption désigne, ou méme, s'ils Iui appartiennent,
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quil les a acquis par une libéralité de 1'autre époux.
Les biens sur lesquels aucun des époux ne peut justifier d'une propriété exclusive sont

réputés leur appartenir indivisément, a chacun pour moitié.”
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“Zur Ubertragung des Eigentums an einem Graundstiicke, zur Belastung eines Graunds
tiicks mit einem Rechte sowie zur Ubertragung oder Belastung eines solchen Rechres
ist die Einigung des Berechrigten und des anderen Teiles iiber den Eintritt der Bechrsén
derung und die Eintragung der Rechtsénderung in das Grundbuch erforderlich, soweit
nicht das Gesetz ein anderes vorschreibt.”

Eoluly] #9252 A1

“Die zur Ubertragung des Eigentums an einem Grundstiick nach §873 erforderliche
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Einigung des Verduf3erers und des Erwerbers(Auflassung) muf3 bei gleichzeitiger Anw
esenheit beider Teile vor einer zustindigen Stelle erklart werden. Zur Entgegennahme
der Auflassung ist, unbeschadet der Zustindigkeit weiterer Stellen, jeder Notar zustind
ig. Eine Auflassung kann auch in einem gerichtlichen Vergleich oder in einem rechtskr

aftig bestitigten Insolvenzplan erklédrt werden.”
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23) 4 AM. LAW OF PROP. §17. 4(1952).
24) C. Dent Bostick, “Land Title Registration : An English Solution to an American Problem”,
63 Ind. L. J. 55%, 67%.
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26) Charles Szypszak, “Public Registration and Private Solution: An Evolving American
Real Estate Conveyance Regime”, 24 Whittier L. Rev., 663%, 666Z.

27) d2kgjo]FH AJ1532(Del. Code Ann. tit. 25, §153) “A deed concerning lands or
tenements shall have priority from the time that it is recorded in the proper office
without respect to the time that it was signed, sealed and delivered.”

28) Z22 5 A695% A|13} Al & (Fla. Stat. Ann. §695.01(1)) “No conveyance,
transfer or mortgage of real property, or of any interest therein, nor any lease for
a term of one year or longer, shall be good and effectual in law or equity against

creditors or subsequent purchasers for a valuable consideration and without notice,
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unless the same be recorded according to the law.”

29) Ag]Z Yol A|12143(Cal. Civ. Code §1214) Every conveyance of real property
or an estate for years therein, other than a lease for a term not exceeding one year,
is void as against any subsequent purchaser or mortgagee of the same property, or
any part thereof, in good faith and for a valuable consideration, whose conveyance
is first duly recorded, and as against any judgment affecting the title, unless the convey

ance shall have been duly recorded prior to the record of notice of action.
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[ Abstract ]

Comparative Review on History of
Publicity of Immovable Property Transfer

Bong-Joo Hong*

Publicity of legal transactions purporting to transfer interests in
immovable property took a primitive form in close-knit communities. At
a time when neighbors knew each other, publicity of land conveyances
was given by highly ceremonial performances that took place on the land
itself. Symbolic acts such as the handing over of a turf or a twig,
accompanied by an oral declaration before a group of neighbors, were
deemed sufficient safeguards not only to the purchaser or transferee but
also to third parties in general.

Public recordation of interests in land was not a feature of Roman
law, although there is historical evidence pointing to the existence during
the pre-Christian era of an incipient system of land recordation developed
in Roman provincial territories which were subject to Greek Law.

Within the orbit of the Civil Law, a basic comparison may be drawn
between the Germanic influenced legal systems on the one land, in which
recordation is a requirement to create or constitute a right in rem(hence
the label of “constitutive” recordation systems), and French inspired legal
systems on the other, in which the act of recordation merely declares

the existence of a right that has already been created by the will of the

*  Associate Professor of Law School, Konkuk University.
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parties (hence the lavel of “declarative” recordation systems). This
distinction is not generally used as a basis of comparison within the orbit
of the Common Law, where the differences among recording systems
rest by and large on the models provided by the Torrens and post-1925
English recordation systems on the one hand(referred to as “title
registration”), and eclectic methods of public recordation coupled with
title insurance that prevail in the United States (referred to as “recordation

of deeds”), on the other hand.

Key Words : Publicity of Legal Transactions in Immovable Property,
Registration of Title, Recordation of Deeds, Traditio,

Auflassung, Livery of Seisin



