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T} FAe] BAA oF Gooll A UL ARMEL BHuATL FAH
710 ol2g 1 o] 23t =50 HIHE 7}% | ShR A 2004 0] o] 2
2 AT YAt F Aol grhpo] A E7| 0|2
Atk & A2 S eA vejatel 7hsiAk ko] RIAY Al o] ZAE
&Sl Boks et iste] Aol AT - e T
A AYAAE nhsts H 238 FUHES FHAR ol¢ HEol oY
Ao 3HA MY S A4 YT A Y olehs, WA A

P2 Z&sto] st ek AHoAA ol AltEde 24 L

o}

2) oAt YA gl g ol d71ER 13t e usfo] skl 3 =)elelAl
ANt 19899 99 1 “w|7 )=l sl oF7]e ujaje] wirkz]¢dof] 3t A]3HCommunity
Directive concerning Civil Liability for Damage Caused by Waste)™2 A|QFst vl Ik
o] A ZItel M= H7| S WA Aol A el #H|7|Eo ofsf e Egusiet
getatoll el AAMY Fef] RIAF B A(strict civil liability)S: F-2ket Z-& A8}
AL A9 Hide] E= Tlel(damages)ol] AlAlV el Aak elE i 2RI Sl
ARFSRAL AATCE AR ARZ M@)). BhEel LAHo] Tt B 5&0"01 ks
of AA WEE WA egdrte] LS s S o gle B &2 3L
FErgolAY WA o] Q= 7B-9-ek 2ol AE A v = EJH A71Al =
Tehe A AT 4 Q= 7S ohulalo] 74)7) S compensation fund)S: T
A& Aekskar ik Patrick Thieffry, “Environmental Liability in Burope: The European
Union’s Projects and the Convention of the Council of Europe”, 28 International Lawyer(198
9), 1083%:.
Directive 2004/35/CE of the European Parliament and of the Council of 21 April 2004
on Environmental Liability with regard to the Prevention and Remedying of Environmental
Damage, OJ 30. 04. 2004 L143/56.
4) De Smedt, “Is Harmonisation always effective? The implementation of the Environmental
Liability Directive”, European Energy and Environmental Law Review(2009. 2), 2255 Bocke
n, “Alternative Financial Guarantees for Environmental Liabilities under the ELD”, European
Energy and Environmental Law Review(2009. 6), 152%.
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FHAY SA AR L 2 GAE U2 (polluter-pays principle) ]
Edigt SAYJAAAE 5oL Tl Al A3 wg o2 3w

#lstel 2004 A4 £

nhshE $4ele

—h:l

0o | A7 *ll}ﬂ%%tﬂ T"r AP ds) 7t AEe 20024 1Y
ot 5 AL 20049 39 3093}
Q& 7 H 20044 44

o
19
ot
19
ol
ro,

KX
o B8 ofoln 9 5 A7 HANA G5 % g@a

liability)®) o] I} T}, F&xo] H7]E ] 0}‘4% = #6}33}

5) SEAoE oA ALY Aok, THHT AISHREAA LS, 1993)
WA, “BAA Age] Ban 1 e 73%5‘01? As 7 Al SR
3+3], 2003).

6) Fu|HAr AZ2 Y-S 319(intent to harm) -2 T}A)(negligence) S R ACE = Y
o] oftfeh THE-S: QFHSIA WEolof 2 4 o1 gt Eef HelozA
A& 2 (absolute liability) S~ F-12120Q](liability without fault)o]e= -8-017} AR
E7] Bk oleiet AL 23] felet BoIt AE A Beisto] B
21t} Black’s Law Dictionary, 9th ed., 2009.
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2. #AAYY T BEHU

T+ 58 A £ 2H(EC Treaty) A|53 *4 3L a2y Y
SAS] Hera Fof LopA] e o, AW EEA I L2 I
=4 ssA= E%*é%l.i—hﬂ E}E} A stojof At ol U=
Ao M= At ZFo ZREE FE3] AT o ol At 2FY
TR e | %%iﬂﬂ AY 52 o & 38T Sl B5
oAt TsAe AT ¢ AeH A= Sdso] ZRHE FE8] Y
7 fle = HolAe A9 & 5 se fuidh ol oA
H3dz2 v da Adrs e v Lol s At

7) De Smedt, $FO] =, 2%
8) De Smedt, $]°] =%, 4%.
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g/d Lol vFols ol FAYAAE 7 AL qFeste Ao
o] disiAe & A AFIAA of i

bat o] &o] A7) =t 1Eu &3 A 39 3] (Commission)= 3
- (tranboundary nature of enviro

nmental liability), H ¥ 2+ A SFHAHAE 2354 dfFA
GetH ZF S50l A4k Zhol B7] A9 87| A EAE HY
7HsAl o] Qlth= H(race-to-the-bottom argument), 53 3F A] &2 A (level-
playing field argument)®] &2 24, ALY 2 A2 9 @ AT
979 AAEC 29 AUE 23, BALAYAS 87, HA 529
5 HASY] 93 28} Fo] WaslthE ol f 2 FHAT A
B4a900) B AW AR ARG o2t

5 AL JUA JYBFOR Bojghe B

=
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flofl Hsto] 28

i
¢

9) De Smedt, 9] = 5% ofefgh A7} Lheht Sl SRR B4 BASRE
ATl ] EAof 23 8- 7 32 3] (Commission) 2] 54](Commission Communicat
ion of 14 May 1993, Green Paper on Remedying Environmental Damage, COM(93) 47),
B2 Qo I3t ¥ A|(Commission Communication of 9 February 2000, White Paper on
Environmental Liability, COM(2000) 66), 274 3|3]j2] ofjv} 9 3|23} -3t 33 209)
A ZIeko]| that 34 H]H-=(Communication of 23 January 2002, Proposal for a Directive
of the European Parliament and of the Council on Environmental Liability with regard to
the Prevention and Restoration of Environmental Damage, COM(2002) 17 final, OJ CI151
E/132) o] SlTk

10) Directive 2004/35/CE of European Parliament and of the Council of 21 April 2004 on

Environmental Liability with regard to the Prevention and Remedying of Environmental
Damage, OJ 30. 04. 2004 L 143/56, Atticle 1.



Q7 A 17 5

Cl=g
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He AF 52 283 F5e 55 S A% A= olo 2HEU(F

A A2z 6.

1.2 HYE=(occupational activity)

T AR A ueo] w3t 7k A A 52 2 flEE 71A
L gEe] A4HchE AW AL A8R)I) Ed B AP HEF
T ZFAA A A o gt T o et g 7] fHTEA WA A
o A% 52 A7) AR L A AL ofrste Ao A
4 5o QA oR FHHT Qi JUBFES AU Ve JAB
o A&EoloF ert(s A A& A9=x). ofuf o] FAZ-Foldt HA|
P95, vz 2, 52 799 Heti A £YEE BEoRA FH 9
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Olﬂ H'IU
)
9
i
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P
offl
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2 ¢35t 3¢ (environmentally dan
3t FHE 3= I YA operator)

A& Aok A A=
oAM= F 1230] 24 Hed FH +3

gerous activities)S 7143+ Q=1 o]
© ARale] 2 Aagle

o v ]
Al@F). & A- FE5A T

11) “This Directive should apply, as far as environmental damage is concerned, to occupational

activities which present a risk for human health or the environment.”
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o 2 dog Baodoniy op|El waRA E4 ARl 8%
of A 4 gl TSl QAL F Aol HEEA FeTHE

A Adz A5, B & AL Ad FHAAZHAGATEAH =
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L 55 Buoke Bvse BHsto R HeEA gtk

4 3 e A
F0.2 Qldte] op|H BT 9l 2o|n Bhvlshel Brbere
) AARAOR Q% BATHE T 84 WAL rkE

1.3 &t41|sl(environmental damages)

%5 A AAFo] 217 1 3l (environmental damages)= R ETF W 1 X} A
A1 Z] 1] 3f(damage to protected species and natural habitats), & ¥ 1 3
(land damage)®} & T U 3f(water damage)S 2|u|stch.
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DEEE D 3 AANAA Fe= A4A FE 8 %—94 ¥
WE AYE GG A8 o FheA FIFe nAL

9§12 ou|steh(E AW A2z All(a)d}). B3 o]t 79/409/EEC
2712 0] A4z Aol A AT Q= E W 79/409/EEC ]2 9
F&A ToflA Aot 9ls BRI S 92M43/EEC 2|3 9] F44]
TN WellA Aotil 9l T2 njethE A3 A2z A3(a)
). AAA A A= T9/409/EEC A H €] A4z A28 ol A Aot Al
AJZ] 22 T9/409/EEC A €] F&A [ oA Aek 47 &2
92/43/EEC A 2] &4 T o)A A3 A 412 9 92/43/EEC
ARG F&A WellA At Qe £ MAAE Yulgttk(E
A7 A2z Ao, THA Y FEAENA AFstaL YA opd gt
AAA L Folgt st 3UT2 FUT 1S §J5te] 7|g
o) F X AAAE AT = Atk(E AR A2E A3()F).
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g 18)10/32 oF7 A Zlﬂll/Eg YA X‘XHE%H TEH?fVﬂ
FFFe A S AuistE F A A4z ATEAA A3t
A Adge AddHE A A2z ALb)D).

AR50 F AN A4S Bt FYT 5 9k A 73
o 2

7hed] St 9 AR ok Zo] ¥ A A2 A(yatolth Bt

12) opR 25+ #]#(Wild Birds Directive)o|2}ale gk
13) EAA| A% (Water Framework Directive)o]2tilte ).
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710l 7hsstet 20099 AR 224 Al Y] Y=, & Frte, 29,
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L Ao 7AW Taek Holth B A9 ARIAN Erjrt
HAE 3P Ao I3t ulA)(White Paper on Environmental Liability),
= 9 RAL U7 20004 29 99 ST WAL A7 O
e contamination)¥} AYET}FA T 3fj(damage to biodiversity)E E3ol=
3} 7 1 3f|(environmental damage)?} ©j Eo] AE2] 2l ¥ 3f|(traditional dam
age), & A7} Aol tet SeE AL AL AT et
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14) De Smedt, 99| =1 7%,
15) De Smedt, $19] =8 7%,
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454 5 ToI0 A42) FAE AY A2 44 BN
HAo] st He](a right of compensation)& A= oF=rh El T
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16) Bocken, 29| =% 152Z; Michael G. Faure & Jason Scott Johnston, “The Law and
Economics of Environmental federalism: Europe and the United States Compared”, 27
Va. Envil. L. J.(2009), 205%; Council Directive 2004/35/CE, art. 3, § 3, 2004 O.J. (L
143) 56, 61.

17) oA S. Shavell, Economic Analysis if Accident Law(Cambridge, Harvard University
Press, 1987); Posner, Economic Analysis of Lam(5 ed. 1998), Aspen Law and Business.
(de Smedt, 9Fo] =5, 2% fn. 10941 #2318
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= HER 58T 4 vk A FYATE A o] gl (not at fault or
negligent)S Y5kl E4 4 s|E YA W&ol A (emissio
nor event)O] W& 5= ALAA A AR HIL Sl SR F o &
&7to] oJaf A AR 58H AormA ot FWHTE LS FE5A
MollA 45k A= F5A7F et dizxE5S Adshe Pl
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ASdhe A97F A0tk o5 245 SE0he B A FE5A
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2.3.2. Htt J|=SttH(state-of-the-art defence)
A 7|&dHE gAY EFo] E5 TS HEe 3379
w2 HaE opls AC® 1EEA o uol AE 1% o

Sk Ggolth B AHL AR AU W FE FF T

AR S AL Al0] 318 ob/] 3k ol o Lol M AL BEo]
S8 AR 87167 40] 18T Wt o) F RO 1T
AL FUAT AT AL AT GYRE FolF BT
W§2 REEhA ohUSRER 18U 4 Urkrekn FRTI ek
o A% s7haEolLt HEl&AUS B AHel ZHAL AT
U] AY3 AT AN 7P 2 ewto] ° FAAE o2
o2t 9ANYS NuAYY BT BES e JUAEL AW

20) Article 8(4) “Member States may allow that operators do not have to bear the costs of
remedial actions taken pursuant by the Directive if he demonstrates that he was not at
fault or negligent and that the environmental damage was caused by, and fully in accordance
with the conditions of, an authorization conferred by or given under applicable national
laws and regulations which implement the legislative measures adopted by the Community
specified in Annex 1I, as applied at the date of the emission or event.”
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21) Commission Communication of 9 February 2000, White Paper on Environmental Liability,
COM(2000) 66, 18%
22) De Smedt, 99| =, 8-9%.
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24) Bocken, 9Fo] =% 153%,
25) ELD 8 §2 “The competent authority shall recover, inter alia, via security over property
or other appropriate guarantees, from the operator who has caused the damage or the

imminent threat of damage, the costs it has incurred.”
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26) ELD 14 § 1 “Member States shall take mesures to encourage the development of financial
security instruments and markets by the appropriate economic and financial operators, includ
ing financial mechanisms in case of insolvency, with the aim of enabling operators to
use financial guarantees to cover their responsibilities under the Directive.”

27) Bocken, 99| =, 146%.
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30) sect. 1016, . 2, ¢. 33 US.C, § 2716.
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38) “The competent authority shall require that the remedial measures are taken by the operator.
If the operator fails to comply with the obligations laid down in paragraph 1 or 2(b),
(c), or (d), cannot be identified or is not required to bear the costs under this Directive,
the competent authority may take these measures itself, as a means of last resort.”
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[ Abstract ]

The Environmental Liabilities Directive of EU
and the implementation of the Member States

Hyon-Soo Lee*

The Environmental Liability Directive of European Union was introduc
ed in 2004 with the objective of establishing a common framework of
environmental liability regime based on the “polluter-pays” principle, prev
enting and remedying environmental damages. Environmental damage is
understood as damage to protected species and habitats, land and water.
The directive departed fundamentally from prior proposals in that it pursue
d mainly a public law regime rather than civil liability regime, combined
with private law aspects such as strict liability or fault-based liability
dichotomy. Meanwhile, the Directive allows the Member State to include
a permit defence and/or a state-of-the-art defence and leave it to the Memb
er State’s descretion whether or not to include a mandatory insurance
system and subsidiary state’s liability. The majority of the Member States
did not go beyond the minimum requirements, in that they do not oblige
financial guarantees and allows for a permit and/or state-of-art-defence,
without subsidiary state liability. It can be said that the this implementatio
nal tendency of the Member States significantly weakens the effectiveness
of the Directive. Consequently, it is uncertain whether the Directive can

realize the “polluter-pays” principle, preventive and precautionary principl

*  Assistant professor of Law School, Konkuk University.
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e and create a “level-playing field” for the industry in all Member State

with respect to environmental liability.

Key Words : environmental liabilities directive, subsidiary state liability,
polluter-pays principle, permit defence, state-of-the-art

defence



