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[ Abstract ]

Constitutional Evaluation on the Article 92 of
the Former Military Criminal Law

—Focused on the Annotation of the Constitutional
Court Decision 2011, 3. 31, Sentence, 2008Hun—Ga21-

Hie-Houn Lee*

A protection of legislation’s purpose of*Protection of armed forces family
life and establishment of armed forces law and order’on the Article 92 of
the former military criminal law is fair. And, the method of discharge
treatment or disciplinary action and so on cannot effective regulate sexual
molestation in the armed forces. Moreover, this same rule is prescribes
suspended sentence. Therefore, this same rule is not violated a principle
of balancing test.

But, this same rule is prescribed for the same penalty without regard
to compulsion-related degree for a sexual molestation among soldiers. And,
this same rule is prescribed with the subject and the object of a criminal
act ambiguously. Moreover, we don’t know an applied place of this same
rule. Therefore, this same rule is violated a void for vagueness doctrine.
Moreover, this same rule is violated a rights to equality. Because this same
rule punishes a detective only for a sexual molestation among man soldiers

by ‘sex of the cock’ which is an illustrative legislation rule in this same

* Assistant professor of College of Law, Sunmoon University,
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rule. And, because this same rule prescribes levies for the same penalty
without levying for a penalty by degree of a sexual molestation among
soldiers.

On the other hand, the article 5 of 92 in military criminal law revised
on November 02, 2009 has still problems violated a void for vagueness
doctrine and right to equality like article 92 of the former military criminal
law and this rule has still problems violated a principle of balancing test.
Because this rule levies for a penalty equal to or less than two year, and
there is not suspended sentence.

Therefore, the article 5 of 92 in military criminal law must delete ‘sex
of a cock’ in future. And, this same rule must prescribe application object
definitely. Moreover, it is desirable to revise this same rule for a penalty

equal to or less than one year so that suspended sentence is enabled.

Key Words : Military Criminal Law, Sexual Molestation, Void for Vagueness

Doctrine, Principle of Balancing Test, Rights to Equality





