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[ Abstract ]

A Study of Unfair Trading Practices and
Regulatory Sanctions on the Capital Market
& Financial Investment Business Law

Kyoung-Hee Shin*

Capital market & Financial Investment Business law went into effect
in February 2009. It supplemented and improved the regulatory framework
for unfair trade practices to enhance the credibility of the market and protect
investors. Thus, in this paper, the regulation on unfair trade practices in
capital market and the legislation of the regulation on unfair trade practices
in abroad were reviewed and compared with our legislation and then the
improvement plans for the problems relating the regulation on unfair trade
practices under the capital markets law were suggested. Financial Services
Commission considers to adopt administrative fines for the unfair trading
practices in Korea. However, unfair trading such as manipulation and insider
trading 1is serious criminal crime which should be dealt with criminal penalty.
Moreover, there are serious problems in the investigative procedure for these
crimes. For example, the evidences collected by administrative agencies are
inadmissible in criminal trail and it takes too much time for the
administrative procedure. When reforming the investigative procedure, we
have to consider these principles. We should be able to use the evidences

which are collected at the early stage of the case. The administrative agencies

* Research Intern, Korea Legislation Research Institute(KLRI)
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should be able to communicate efficiently with prosecutors from the
beginning. The result of the administrative research should be shared with
prosecutors. And the rights of the suspect should be protected. While it
is ideal to establish a new agency for the investigation of unfair trading,
we can use the research official which is already regulated in Capital Markets
Act. Adopting the administrative fines without solving these problems of
the investigative system would cause bigger problems. The crime
investigation for unfair trading would be impossible because the evidences
from the administrative procedure are inadmissible at criminal trial. And
the high amount of administrative fine should not substitute criminal penalty

as its procedure is simple and easy comparing criminal procedure.

Key Words : capital market & financial investment business law, unfair
trading practices, criminal penalty, investigative procedure,

regulatory sanction





