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fiduciaries, must act without personal economic conflict, The duty of loyalty
can be breached either by making a self—interested transaction or taking
a corporate opportunity, In order to prevent a violation of the duty of

loyalty, if a fiduciary wishes to make a self—interested transaction, or take
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25) AAE, Yo =& 187&,

26) “Weinberber v, UOP, Inc, 457 A .2d 701,711(1983):
The concept of fairness has two basic aspects . fair dealing and fair price,
the former embraces questions of when the transaction was timed, how it
was initiated, structured, negotiated, disclosed to the directors, and how
the approvals of the directors and the stockholders were obtained, the latter
aspect of fairness relates to the economic and financial considerations of
the proposed merger, including all relevant factors: assets, market value,
earnings, future prospects, and any other elements that affect the intrinsic

or inherent value of a company’s stock”
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30) Pepper v, Littion, 308 U.S 295
“A dominant and controlling stockholder has a fiduciary duty to creditors
in dealing with the corporation and with them, and, when his transactions
are challenged, must prove the good faith of the transactions and their
inherent fairness from the viewpoint of the corporation and those interested
therein, This obligation is enforceable by the trustee in bankruptcy of the
corporation” P, 308 U, S, 306,
“A dominant or controlling stockholder or group of stockholders are
fiduciaries, as are directors, Their powers are powers in trust” P, 308 U,
S. 306.
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16422,
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54) Aronson v, Lewis, 473 A.2d 805, 813(Del, 1984), Grobow v, Perot, 539 A.2d
180, 188(Del. 1988), Oberly v, Kirby, 592 A.2d 445, 468(Del, 1991), Citron
v, Fairchild Camera & Instrument Corp,, 569 A.2d 53, 66(Del, 1989),
Washington Bancorp v, Said, 812 F. Supp. 1256, 1269(D.D.C. 1933), Unocal
Corp, v, Mesa Petroleum Co,, 493 A 2d 946(Del, 1985), Dennis N. Block,
The Business Judgment Rule 3(1993).

The ALI articulates the Business Judgment Rule in § 4.01(c) of its Principles
of Corporate Governance:

A director or officer who makes a business judgment in good faith fulfills
his duty [of care] if:

(1) He is not interested [a defined term] in the subject of his business
judgment;

(2) He is informed with respect to the subject of his business judgment to
the extent he reasonably believe to be appropriate under the circumstances;
and

(3) He rationally believes that his business judgment is in the best interests
of the corporation

Am, Law Inst,, Principles of Corporate Governance: Ananlysis and
Recommendations § 4.01(c)(1994).

Barnes v. Andrews, 298 F. Supp. 614(S.D.N.Y, 1924), Smith v. Van Gorkom,
488 A.2d 858, 874—875(Del, 1985), Francis v, United Jersey Bank 432 A 2d
814(N.J, 1981)(Melvin Aaron Eisenburg, “The Duty of Care of Corporate
Directors and Officers”, U Pitt, L, Rev, 51(1990), 945% 948%)
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gt ASAUL FAE A7ISks TA
AR7F S BDsHA ol vbsf| A7) A, 71883 2ol o]sf 45l
AR ST flitol] il A5 o] deteo] el SIAHY
A|144%0]| 2]} H(the model of Delaware’s General Corporation Law
(DGGL) &144) 27| Aol digt 23t F-7H(full disclosure of material
facts) o] AF2ILF 213t o] AkS] f 93] =2 F550] ol 5210
WA 22 7 S QREe] S AL ofaE Ao FARARI

oAt A7 HeksH A3 A EAlel glof Felox kel

56) Smith v, Van Gorkom, 4838 A 2d 858, 858—875(Del 1985),
“in the United States, the duty of care has both procedual and substantive
requirements, the requirements that the directors be attentive, and
resonably informed are procedural nature; the substantive requirements is
that their decisions have rational basis or as it is sometimes expressed,
be ‘reasonable’

57) Smith v, Van Gorkom, 488 A 2d 858, 874—875(Del 1985),

58

Z

Joel Seligman, corporations, at 434,

Through 1994 approximately 45 states have adopted “safe harbor” statutes
that preclude a court from concluding that a transaction between a corporation
and director is voidable simply because of the director’s fiduciary duty to
the corporation, See American Law Institute, Principles of Corporate
Governance: Analysis and Recommendations 235—241(1994),

The statutes typically follow the model of Delaware’s General Corporation
Law(DGGL) &144 and shift the burden of persuasion back to the plaintiff
when there is (1) full disclosure of material facts, and (2) approval in good
faith by the board or an appropriate committee(&l144(a)(1)) or by the
shareholders(&144(a)(2)).

Delaware case law decisions have amplified the statute and declined to
permit the burden of pursuation to revert back to the plaintiff unless a

majority of the votes of disinterested directors of shareholders approved
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of ratified the transaction, See e g., Fliegler v, Lawrence, 361 A, 2d 218, 221
(Del,1976)(“The purported ratification by the Agau shareholders would not
affect the burden of proof in this case because the majority of shares voted
in favor of exercising the option were cast by defendants in their capacity
as Agau shareholders”),
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[ Abstract ]

An Analysis on the Recent Revision of
Statutes of Corporate Law on
Self Dealing in Korea

Bo-Hyuk Kim"

Recently, there has been a revision of statutes of corporate law in Korea
regarding conflicted interests transaction between directors and companies.
This article argues that Korean corporate law needs to impose fiduciary
duties to controlling shareholders, and to distinguish director’s duty of care
and duty of loyalty to regulate directors self dealings more efficiently in

the future.

Key Words : Director, self dealing, controling shareholder, duty of loyalty,
duty of care
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