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4) Geoffrey S. Kercsmar, “Protecting the Golden Goose: Canadian Union
Security Agreements and Competitiveness in the Age of NAFTA”, Dickinson
Journal of International Law Spring 1977(Dickenson School of Law, 1977),
595%;,

5) Ford Motor Co, of Canada Ltd. v, The International Union, United Automobile,
Aircraft and Agricultural Implement Workers of America (1946), 46CLLC18,
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6) Canada Labor Code 70, (1) : “Where a trade union that is the bargaining
agent for employees in a bargaining unit so requests, there shall be included
in the collective agreement between the trade union and the employer of
the employees a provision requiring the employer to deduct from the wages
of each employee in the unit affected by the collective agreement, whether
or not the employee is a member of the union, the amount of the regular
union dues and to remit the amount to the trade union forthwith,”

7) Sec. 9 [§ 159.] (a) [Exclusive representatives; employees’ adjustment of
grievances directly with employer] Representatives designated or selected
for the purposes of collective bargaining by the majority of the employees
in a unit appropriate for such purposes, shall be the exclusive
representatives of all the employees in such unit for the purposes of
collective bargaining in respect to rates of pay, wages, hours of employment,
or other conditions of employment: Provided, That any individual employee
or a group of employees shall have the right at any time to present
grievances to their employer and to have such grievances adjusted, without
the intervention of the bargaining representative, as long as the adjustment
is not inconsistent with the terms of a collective—bargaining contract or
agreement then in effect: Provided further, That the bargaining

representative has been given opportunity to be present at such adjustment,
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8) Section 8(a)(3): by discrimination in regard to hire or tenure of employment
or any term or condition of employment to encourage or discourage
membership in any labor organization: Provided, That nothing in this Act
[subchapter], or in any other statute of the United States, shall preclude
an employer from making an agreement with a labor organization (not
established, maintained, or assisted by any action defined in section 8(a)
of this Act [in this subsection] as an unfair labor practice) to require as
a condition of employment membership therein on or after the thirtieth day
following the beginning of such employment or the effective date of such
agreement, whichever is the later, (i) if such labor organization is the
representative of the employees as provided in section 9(a) [section 159(a)
of this title], in the appropriate collective—bargaining unit covered by such
agreement when made, and (ii) unless following an election held as provided
in section 9(e) [section 159(e) of this title] within one year preceding the
effective date of such agreement, the Board shall have certified that at least
a majority of the employees eligible to vote in such election have voted to
rescind the authority of such labor organization to make such an agreement:
Provided further, That no employer shall justify any discrimination against
an employee for non—membership in a labor organization (A) if he has
reasonable grounds for believing that such membership was not available
to the employee on the same terms and conditions generally applicable to
other members, or (B) if he has reasonable grounds for believing that
membership was denied or terminated for reasons other than the failure
of the employee to tender the periodic dues and the initiation fees uniformly

required as a condition of acquiring or retaining membership;
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W, weAREY AR GAEEE, 2004), 1565 Hx,

10) Kenneth G, Dau—Schmidt, “Union Security Agreements under the National
Labor Relations Act: The Statute, The constitution, and the Court’s Opinion
in Beck”, Harvard Journal on Legislation 27 (1990), 75%,



SolAAl 4 Wlet 8] wsole] =elae H0T

/o] atE=d, ool Fof Y2 AuttollA egxgto] 1w
®7} =7] Y= FA ety H2 s dd3E 212 Q1 certification
as the bargaining agent for a bargaining unit)2 &S3fo]ok 3t} oSt
£ 207] Pl 1B AT A S 28] Canada Industrial

Relations Board: CIRB)25.E] 2}Alo] WA EZA A4S ol Auky]

ShH, @A et SAg o] et sheEte FoF rav|zto] 3

A BF= doF T2 A3/ ol AR 4= Qe dlefA o FoF

Fa7|te] 3de He 719 A Aekrarld 34iERE 374
=

&<t A 7 3HE, o] 713to] ARt Zf-olle ol % i

)

uj=9] AL2ox= AF-FUA 3] (National Labor Relations
Board: NLRB)®] Q152 AA sietAa &7} == mExgtol| ghst
of ool & B AT 4= =t viehs] wAlthEE 24st
= WAols 2EAEY AdA AT WAl AR o] & 7HA] WAo]

Itk O] A9t EopA] F A PAOR v, ARgATE 23

11) Canada Labor Code, Division III “Acquisition and Termination of Bargaining
Rights” 24.(1)(2)(3)(4).

12) Gary Davenport, et al., v. Washington Education Association, 127 S, Ct.
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20) Railway Employees’ Department v. Hanson, 351 U.S. 225(1956).
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25) Canada Labor Code 70.(2): Where the Board is satisfied that an employee,

because of their religious conviction or beliefs, objects to joining a trade
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union or to paying regular union dues to a trade union, the Board may order
that the provision in a collective agreement requiring, as a condition of
employment, membership in a trade union or requiring the payment of
regular union dues to a trade union does not apply to that employee so
long as an amount equal to the amount of the regular union dues is paid
by the employee, either directly or by way of deduction from their wages,
to a registered charity mutually agreed on by the employee and the trade
union,

26) Beatrice Linscott v, Millers Falls Co, et al, 404 U, S, 872(1971),

27) International Association of Machinists and Aerospace Workers, AFL—CIO
Silvergate District Lodge 50 v, David Anderson, et al., 454 U.S, 1145(1982).
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[ Abstract ]

Agency Shop and its Introduction to
Our Labor Law

Uni Choi”

I have reviewed the agency shop theory in this paper and tried to find
a way to introduce this shop agreement into the Korean labor law. As is
well known, the agency shop agreement was first formulated by the “Rand
Formula” in the Ford Motor Co. case of Canada in 1946. And ever since,
the formula became one of the main union security agreements
acknowledged by the courts of Canada, U.S.A., UK., and etc. The core
of the agency shop agreement is that a trade union that is the bargaining
representative for employees in a bargaining unit can make a collective
agreement between the union and the employer of the employees a provision
requiring the employer to deduct from the wages of each employee in the
unit affected by the collective agreement, whether or not the employee is
a member of the union, the expense of the union’s collective bargaining,
collective agrement establishment and any other necessary expense thereof.
The money deducted from each employee shall be in the amount of no
more than the initiation fees and periodic dues of a union member, so as
to prevent any compulsory membership against an individual worker’s will.
The main focus of the agency shop is to prevent a ‘free rider’ from the

perspective of the union and its members regarding the establishment of

* Professor, Law School of Konkuk University
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a collective agreement and its beneficiaries. On the other while, there are
some other legal concerns about the agency shop agreement. Two of the
most frequently raised concerns are the protection of an individual worker’s
religious belief, and the usage of the deducted expense for purposes other
than the establishment of a collective agreement contrary to the expectation
of non-union member workers. In the paper, I have reviewed how the two
concerns are dealt with by the judicial authorities of Canada, U.S.A. and
U.K. Despite the concerns about the agency shop, I find that the agency
shop is one of the most practical and effective way to properly adjust the
sometimes conflicting interests of unions and individual workers with a view
to contributing to the idea of enhancing the economic and social status
of workers and finally making peaceful industrial relations, which is the
goal of the labor law. That is also the reason why the courts and labor
authorities of Canada, U.S.A., and UK. adhere to the principle of keeping
agency shop agreement in a workplace. Under the current Korean labor
law which allows multiple unions in a workplace, I want to suggest the
agency shop agreement as a future solution of harmonizing the conflicting

demands of union security and individual worker’s freedom of association.

Key Words : agency shop, Rand Formula, the bargaining representative,
deduction of the expense of the union’s collective agreement

establishment, prevention of a free ride








