ol F 71"
=
L. viel At Alwe] Qe B8 4 B3 ARJAIEIA Y A
L A7REeA 2] ALIATe IV. Sejuetel ] AAbdt EHg ek
L AZFEOIAS] AlIATE o) W2t L sjape] BerAEel that theto 2 A
2. A7HE Al B4 o8 feae AbgiAle
3. 55 Agdalee] A 2. AbAlEre]
4 APVE QAR A AR 3 AR AulE A L AR
24 Asre] vl
I R R 4. AbQIAERS] AT} BB} A
L EEoAS] ARIATEE w el Al 9 us
a6 et 5. RG] of 1: FejUCer A4
2 FF ARAE] B3 28 3} eistel
3 AYFWRAAUSIAL AT 6 BEURL o 11 FANYS 9T
A Qlatehrelel Az

[ H2d - AdAE Az e et 283

NEAERS A7t Ao 2A “Fod™a YA =M (A2
< X

%) B4} 52 7] 7]90]

>
2
s
T

# o] & 2014,2,7, AN WeteITA 7| UAE 7} AL - E A
e 212 AErolehs 2R 225 20139 Aied ARojsh Wt Fist
Seials o) WS 2 elet Slolch. ShathalolA] Foldt EES o 74 A
distin wesE w47 A,

w* gojofslal ey} m



/76

Qe A 28 &

AE, 2 ARAE S ART 5 G AS YAHOR 5§t

Uo7t AM1AA S7100 o8l A== F3dAE of w3t +f
° 7

go] 3 A=A M, £8 5 BUT 4 Uk WA 712E v
shetek)

2, 491S Q9lsks fatalelalere] 4 slAeL o] St

2
4
N

.|

217]9)
o @ FehzA AFs] SIS () EAA A T Eejot
AR B, (i) ZAA] BRA QBT WA WE (i) 2%
o] gatalelt AAe] Tie <918t ol et ¥ Axlo] oA
o5 shrElojof shzt], eI AlErel AIAIEk (o]t “fakalel AL
QAIEP) L ofefat WA BAL BE FHAY|E A0 B 5 g
Uobrl, olefst LA FEA71% GRAAIAIE o] A% %0
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719l0] G el T Gl ol nj5e] AR ALgIAlEo]
U eielo] ARGIAIER) B2 XA HAHAIEH (Uniform Statutory
A

=
Trust Entity Act)of] &J3F A|4JR4} AlEKa statutory trust)4)_4 O—C,L Qe

BHOR A7ET glotk the ete o Wa asn oA o
= 7 2T SR ARIAIERS: TRoIAE S8 9, B3] M
Sof A7HEe} TR ARIS G9I5H Al AIEto] Aeao] A
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A7 2715k Ik ofefel A A7HE} FRoA AR Al
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3) R. Flannigan, Understanding the Business Trust (1987) 23 Estate and Trust
Reports 44; T Frankel, The Delaware Business Trusts Act Failure as the
New Corporate Law, 23 Cardozo L, Rev, 325(2001); R Sitkoff, Trust as
Uncorporation: A Research Agenda, U of Il L Rev 31(2005),

4) T. Rutledge & E Habbart, The Uniform Statutory Trust Entity Act, 65 Bus,
Law 1(2010); P, Miller, The Future for Business Trusts: A comparative
Analysis of Canadian and American Uniform Legislation, 36 Queen’s L, J.
443(2011),

5) ol Sol, ©A, “ARIAIE] ZIY2AH S el e, 7|,
Rl227 RS GRS, 2008), 419%; B714, “HAhGE} 7H54E 71
719 FEZA O] vl ARFATE A =] TRt 4, A Thstal ¥ith=g, Al33y
AT (At Watdta, 2013), 715 01%71 “AIRIS AlEte] 3t v
M2 S fREYGAERe] Blar, AVGAREAT A5 Z (M,
2012,7), 61% 5. "= FEdHE=o ARk %E% At el ol AEE
HEE AL ez 2A4H, FdHso] ol§ul= ARAlE el tisliAls,
HAHE/ 0571, “AllemA] o] FAIER A 7IE—TL+9P HPadey, SR A
1538 Als(Zotstn HetATA, 2014), 533—554% o]&},

6) oA om w714, 9] =t A7HE ARJATEe] tieliA e 2T)E SkaL Qleh
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I. A7FEol A9 ALeiAlet
L 47BN AYAIE £ et

A7V ALl ool 2013WE Ealkel Akald /P Aial
7) A8 P AT S S AN S o
2 229l Fgln AL 9]
T2l Qlek olE Fol, 2013 7RSS ul=gof| o] AlA] 2919
IPO Ao 2 A3t o83t A o= ‘AFJAlEP o] AHAlo] &
A ShaL AR AJ7REIA AFGAlE (Business Trust : ]38} “BT”)2
ofgfel ‘YAlA FAAIES] Ao = 20041 *P%”ﬂ‘z’f‘iﬂ(BusineSS
Trusts Act: |5} “BTA”) A|FS B3l =YUE ) A7IEA A= ARIA
Elof| ojgt Hxo] §hg-2 M2 2] ekoprh aFRL 2011 Hutchinson
Whampoa Z135-0] AR AFAATE FE|= Fitsf Z1sf AlA 2
Fme] PORA HTAZ T Age FAFch0
A7FEAA AIATERE A B AIAE Qe EARt £4)
3 e 0] AMES T Aol o)z AVHE AEAR] Awe}
FAS AL Monetary Authority of Singapore(©]3} “MAS”) o]
[ARIATERo] ©J8h AIAEF 0] AR 40lKjo] T

lo
=
ne

7) <http://www, doingbusiness, org/rankings, )

8) “Singapore jumps to second spot in global IPO activity” A}A|3]=
¢http://www, cnbe, com/id/101064043 )

9) “Singapore’s competitive edge through its first—mover advantage position
has established itself as a major Asian hub for REITs and business trust
over the last decade”, A}A|3]= ¢http://sbr.com,sg/markets—investing/news/
singapore—ipo—proceeds—climbed—28—622b#sthash, DeWkcjJt, dpuf)

10) T. H, Wu, The Resurgence of “uncorporation” the Business Trust in
Singapore(2012) . B L, 683—684%,
11) Wu, 99| =i, 685%.
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HAL Zh=r} W] WA Ao el A E AL A7HE AR AlEb]
A A AR 20l dS EA---8- AN trustee-manager: ©]3} “TM”)
2} 4]k R -§- A unit-holders) Atolof] HajEl=d], TME 2}Ato] st
HZA ASWUS Zhe vhy 2202 2201 P S 7tk HojlA] HEA
et chea) ok whebd, dHoR B Aehyele) 47tE
Aa0ee] Ajolol Aol fick SHAITE AIEE A Bl

ofM HE Aleta ARJAIEL Afolo] 2 pol7} gck FEA| Alet
‘TLALOFTL=’(gratuitous transfer) 2] &2 O 2 A DA E ATk Al7ZE A}

o]
AR Sl S]] 520} B (profit making) (12 BA 0= A

il

2 flo ¥©

12) Monetary Authority of Singapore(MAS), Consultation Paper 15—2003
Regulation of Business Trusts (Dec, 2003) (©|3}, “MAS, Consultation Paper”),
2-3%.
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AR E wixgt= FolA unit truste} Z2 ‘EL-EFZP]—TL(Collecnve
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13) Wu, 9Fo] =5 687%,

14) A7FZo A unit trusti= CISEA] Securities and Futures Act(“SFA”)o]| 2]3}
THAIE T

15) 2B AISte] “RAR AT HRRAYITE] SR o] e, U/
olF7], el =, 536%.

16) Business Trusts Act, § 2 “business trust” means —

N2

(a) a trust that is established in respect of any property and that has the
following characteristics:

(i) the purpose or effect, or purported purpose or effect, of the trust is
to enable the unitholders (whether by acquiring any right, interest, title

or benefit in the property or any part of the property or otherwise) to



79} A ko 2A10] AlAlete] Mgt A

SHA|ul, A7FE] ARJAIERS. unit trust} TR o] Qlck vl Alet

083147 A2 s1A AJAETAAA A S T™o] ta] 2

participate in or receive profits, income or other payments or returns

arising from the management of the property or management or

operation of a business;

(ii) the unitholders of the trust do not have day—to—day control over the

management of the property, whether or not they have the right to

be consulted or to give directions in respect of such management;

(iii) the property subject to the trust is managed as a whole by a trustee

or by another person on behalf of the trustee:

(iv) the contributions of the unitholders and the profits or income from

which payments are to be made to them are pooled; and
(v) either —

(A) the units in the trust that are issued are exclusively or primarily

non—redeemable; or

(B) the trust invests only in real estate and real estate—related assets
specified by the Authority in the Code on Collective Investment
Schemes referred to in section 284 of the Securities and Futures Act

(Cap. 289) and is listed on a securities exchange; or
(b) a class or description of trust that is declared by the Authority, by notice
published in the Gazette, to be a business trust for the purposes of this
Act, but does not include the types of trusts specified in the Schedule;

17) BTA § 28(1) (b).
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ghbol] thall 7] ¢l8kA] oF=th o] unit truste] S-8A} AEFAARS:
=&-2of| wet 2-85h= 744 A v Foltk. &, AFgeitel 54
3ol el FAFIEA FAIZE A8 = AR A iake] 3Gl thsiA
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A7FE AFJAIERS BTA | ]3] A %=1, AlEF2A(trust deed)o]]
oJsff AY L ek AFIAIES] F22 oR9lE Hagh ol
A2 ol AALe] 28 T o Aleo] Ao o 2 HE WIS o|¢] o

»

18) MAS, Consultation Paper, 4%,

19) Unit trustell 4l $-8448) S-etx4e] scigrele] ejareh 7 Bael] thejus,
H]—A]-;g/o].éq] oL‘J L=F 559% =S

20) Wu, ¢Fo] =5 694%,
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2Eo| gt A} 3o 58S sl otk &, AFFAIES]
Solgn A ALY Lol el QAPA X)) A(day-to-day
control)2 Z¥A| &kl TMo| RJujES zk=c}2l) 0]Q} Zho| AlYPAIERS

TS 53 A1 A9Ilor shal, TME Alete] £83) 49§
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ARJEES ApJAleto g HARs) A)7FEZU A e 2x(Singapore Stock
Exchange: ©]5} “SGX”)ol| 9] 7= &3l AlvtAREs £ dk= Aol
e, ARLAEE FANE MASO] S5 o St A
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1
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gl
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21) BTA § 2. 9] 71 16) 9] business trust®] o] 23F %t
92) BTA § 6.

23) BTA § 3().

24) BTA § 28(1).
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(vi) Ake] At

(vii) 7]} MAS7} k= AR
2.4 TMQ| XtZjut st SHEHEQ!

TME] g A7 el 4 AT Sjafto] apat
S qlom, 55 ARlAlEre] ARgle el ARglAlete] TMo] SfsiA g
7 wlolof G2 ERH TME 55 ARgIAIEre] TMO.ZA ] 4GS
AT T ARl e 9T 5 gick20 TMO 2 StolF Shke] AtglAl
SikS QISR G ofeidt ARk ofeelA] Bz AXT, TMo] 45
ARG R A5 thal AAAS D s ue] Rk
HAIlEk % TMe] 47e] ARAIERS: ASIa 4= Slek, of A4l

EFo] kS HE ARATER] g3 miE o 9] dioltt <& &0,

i

¢

g, ol2et EAFIZPIALRE HE AEeR stojg A2 TMe| Ads

25) BTA § 6(1) 9 (2).
26) BTA § 6(3).

27) Wu 689,

28) Wu 688,



FlQRat ARxg SekozAe] Aalete] Aeduh A

251 T™MO| Siatn} SAlo|2
TME 27 S/ ke gahit], Shitis ARIAIEF 42 4]
o2 o 98| BAsH e atolth T 3 A
To ARQIAIER] ALIS Aok AR Sgolekan o) TMS
P Spolat A1) 2419 ool Slsh Aistor shu, A1) ojel
o walafe] ofel)ut sefxfe] ofojo] FET uf ojate] ojelg A
o 2R o] g o olFE-S TME ZI5H: TM oA SoAE 5
US| WAL, TMS] o] AHEe] thaf i Zefafole] SA1ojRrt b
ST 2 TM 52 TMO] OJAFES ARIATErS] o] k9] H A AHE 2]
olohe: 9lah ASITHo B )5 A AAIE A ool That o),
S0 2L TMo| ARIAIERS S5k malAbe] SaxalA2A 2
Ui 7] ool aistel olelE 1S BASACE T YACHHEY

FZAAe] Y3 el AstA Hek BTAL olefdt o]o)5ES
Pastaian, olefgh olej3Eo] WAIsH %9 TM 2 TME] o5
MO SEpARA] O, 2 Seoletel g ate] oot 4T S A
4oz AR Holch)

jus)

2

29) BTA § 27.

30) BTA § 10(4).

31) BTA § 6(2).

32) BTA § 10(2), 11(1).
33) Wu, 99} =, 690%,
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252 TM O|A}g|Q] AT} sH

BTA= 55 AFAAIES] FEEIAR] TM O] Z-5-3} ARG AIERS] 7
of thall AT Al 7Rl & TMS 34 AFdAIES A9 st
HolAte] sl AldAtz Ay AFFAIES] pEFSIAbE A9
S5 ARAIERE ZGsHAIRE BTAE o83t TME o]Als] 4ol ths
A2 FAE 7IIE 2= () T™ o]Aksle] Thikss TM3} 47
ATA R SR A2 2Astolof 513, Eek (i) Holw 132
M3} 2] ARJEA| e Seisolo} ol T3 TME] BE 28
Z=(substantial shareholders)3») 2 6= =% X}2 Ao 3t} &
gk (iii) oAFe] I o FAFFRRE R SYE A2 o
OF BIth3S) o= w3t A=Al FHollA A E Aujtx2
=20 L Sasl] Slgt ZAoIT Yol AREAIS 7Salr) 9l
AISI)7} A= ofof alzt, TMa} A AR =
2 Hol 391 of4fo] Folaof 511, $1gle] Tt TMO R
SglEjojo} 5} g SRR IEE SelElojo} T ek TM
olxje] oje] 5 elizlao] thet A2} o] FARTE HIHEICEW
ofefet Aol Tt 7|22 SOXol A APgBIA] et 7|20
of WA QZF Hojch

gk ol ARAATEOIA 9] TM O] 73 G852 At

3p7] 9ish TM] s 2 xS Q3] Tk ik

fr o2
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Al

A~ o
[58e 24

A
BTAL 422)%

-

34) FR2F3o] Y34 Singapore Companies Act, Ch, 50, Pt. V. §81 (2006)°]|
Hejzjo] olck,

35) BTA § 14(1) 2 Business Trust Regulations § 12(1),

36) ofefo] 0. 4. k=,

37) BTA § 15 ¥ Business Trust Regulations § 13(1).

38) BTA § 12-13,

39) N. Ho, “A Tale of Two Cities : Business Trust Listings and Capital Markets
in Singapore and Hong Kong”, 11 J of Int'l Bus, & Law 311(2012), 3172,
Wu, 99| =2, 691-92%,
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LN olo} o] YIS SR SoldolE 350 m e
B uhiel, BTAL SlAbHat 28 Jolehel g o] Uejeh T™

40) BTA § 20,

41) Business Trust Regulations § 15(1),
42) Business Trust Regulations § 15(3).
43) Business Trust Regulations § 15(3).
44) Business Trust Regulations § 15(6).
45) BTA § 41,

46) BTA § 42,

47) Wu, ¢F9] =% 692%,
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B AR gat velE dusgo=iE wulrt 7t
68/d& HARITE & TM2 ARQjo =T E

SotEE, SAkEY H

Srololu} 45 o] glom ojof tjs) Hldistibution) S Aigh Uz
8 /IS ek o) splsisol e ot GUdes
Q13 333 S(any operating cash flows) O 2 E] Y32 4= QlojA], A}
PAE 2= SAfEG E 2 %Eo*é*% AlEzte ﬂ/\}oﬂ/ﬁ% S|AVS
4=9)(accounting profits)©| 5]+ 7-g-olut o]l uljH(dividends)E Y&+
4= 71 wszoleh ThA] el AFJAIERS: 7o 2 Qs SAl
e Al(net loss)o] El 90w, PEmE0] Qom HujE g 4 glrksy)

MASE= el SJAsAEA A= 1) AL 71A]7F TMo] Aler

48) T SRR O] Zheg el st =olm, S5, “SIAR Q] Rt ell Tt
2017 AR A A|247] ABAGHIARRE RS, 2011), 2% BRAIS) “3|A}
Hell 1ol 7t AAe] At A vl= SIAPHIRY] Bl A HES F4
o8 *J*Pﬁlﬂ—? 1207 A3ACH RF7dAbRests], 2007), 435% 5 =
H)=of| 4 9] :=2]2 = L. Bebchuk, “The Debate on Contractual Freedom in
Corporate Law”, 89 Colum, L Rev, 1395(1989); L. Bebchuk, “Limiting
Contractual Freedom in Corporate Law: The Desirable Constraints on
Charter Amendments”, 102 Harv, L, Rev, 1820(1989); J. Coffee J.r, “The
Mandatory/Enabling Balance in Corporate Law: An Essay on The Judicial
Role”, 89 Colum I, Rev, 1618(1989); M. Eisenberg, “The Structure of Corporation
Law”, 89 Colum L, Rev, 1461(1989); J. Gordon, “The Mandatory Structure
of Corporate Law”, 89 Colum L, Rev. 1549(1989) %

49) BTA § 33(D).

50) Ho, o] =5 317%; Wu, 99| =% 692%,
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AAko 2 Hgsh= M Q(contingent liability S E3H-S 236kl (4%
‘AFA7)E (net assets test)), 2) TM ] o|A}S] 7} 2] o] o]df 7] TafjA]
Algo] 7hse Aolefal AZsh= A -f-ollqt olzte] thgt RulE &
T ATk ARFRITESD SRR, HWe AR AAEC], AP lEE &
AT Wi Ak o] 4714 Br7ks aedisliof stEE Rgol v
sith= oJdS E9sh o JAANNAE &AM 28
| 79 =gho] Hrpal 3. ket dAes

| =2 2 A L] HASH AFAFA 7] Z(vigorous asset base)
7F Q= BFol= oAl g g FAIE = Q7] wlZolths?) o=t
H =2 7830, MAS&= =AM 7S A3lstal, AHEg77) o8
= 7 Utk= Aol FRh Aukstd A H] & historical cost)> AFY
o] A&or E = v dass &2 AME7HA](value in use)
[oi= Bhge 4= 171 wizolthsd) thiAlel, T™M o]Abele] selaxd
(certification requirement)S A5 1, ESF TMo| & =257
A2 o] A THBFIA(certification) B! 2} FHFol =

AT ARAYAE AT 4TS Busterks

I

d

il
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3.2 EXIRISHO| T 1| | SUEIlQRlo| QEtlmL AEtTAto)

sy

o243k Bl QlojA ] A 2]of, BTA+= Delaware Statutory Trust
Act®} Tl FR 2, 4=0]zko] 85+ ¢ (limited liability) S ¥ A5}, 4=
ofafe] AR RE] AlEPALe] ERAS hugirhss) BTAL BA|H

51) MAS, Consultation Paper, 19—20%,

52) MAS, Consultation on Regulation of Business Trusts— MAS s Response to
Feedback Received(July, 2004).

53) MAS, 9]¢

54) BTA § 33(2)(a).
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o7, FofRE TF ARGAIE] el 37 ST Aol §laL, It
TMo| ek Al Rt ol thsfiA YJo] gles A IRtthso)
Uo7l BTA®E =iAke] HA7E AFYATERS] Ajatol] digt b a4
Ua= AARITESD o]t ARJAE; o Abe] [t 2 T2l
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[ Abstract ]

The Formation and Listing of
a Business Trust as Means of
Spining off and Raising New Capital

Choong-kee Lee*

The Korean Trust Act amended in 2011 has expressly confirmed that
a business division can be transferred as a whole on trust to its trustee.
The Act also introduced a new category of a limited liability trust that
can be differentiated from orthodox trusts in two points: Firstly, it can
register on its own name rather than its trustee’s, and secondly it can make
the trustee’s liability limited to the extent of the amount of the trust property.
The combined effect of the two parts seems to make possible to form an
American or Singapore style business trust. This articles explores the
potential for the Korean business trust regime to develop. In doing so the
article makes more focus on the structure and characteristics of the Singapore
business trust which is gaining increasing popularity in recent years. The
trust scheme provides both sponsoring entities and investors respective
incentives to participate in the arrangement. From the sponsoring entities’
perspective, it provides them a form of financing of their high value assets
and at the same time is able to generate a stable income for the sponsoring
entity through control of the trustee-manager company. Secondly, the

sponsoring entity may continue to control the sold property through the

* Professor, College of Law, Hongik University



J1( <ardetAl2s =

trustee-manager, and prevent the manager from being removed if it retains
25 per cent plus one of the units. From the investors’ perspective, the
Singapore business trust provides them with the opportunity to invest in
high value assets such as ships and infrastructure projects. It also allows
the trust to pay returns to the unit holders from its cash profits rather than
accounting profits that a company is supposed to find to pay dividends.
However, the difficulty in changing the trustee-manager, and high
performance fees paid to the trustee-manager may act as a disincentive for

investors.

Key Words : business trust, limited liability trust, Singapore business trust,
unit trust, trustee-manager, listing of a business trust, flixibility
in distribution, beneficiary’s limited liability, governance

structure, spin-off, restructuring





