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38) § 43 Urheber in Arbeits— oder Dienstverhiltnissen.
Die Vorschriften dieses Unterabschnitts sind auch anzuwenden, wenn der
Urheber das Werk in Erfiillung seiner Verpflichtungen aus einem Arbeits—
oder Dienstverhdltnis geschaffen hat, soweit sich aus dem Inhalt oder dem

Wesen des Arbeits— oder Dienstverhidltnisses nichts anderes ergibt,
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40) Article L111—-1
L’existence ou la conclusion d’un contrat de louage d’ouvrage ou de service
par 'auteur d’une oeuvre de I’esprit n’emporte pas dérogation a la jouissance
du droit reconnu par le premier alinéa, sous réserve des exceptions prévues

par le présent code,
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[ Abstract ]

Attribution of Rights in
Commissioned Intellectual Creation

Se-Hwan Won"
Kyung-Han Sohn™

The “creator approach” which stems from the modern ownership theory,
holds that the person who created it is the person to whom it should be
attributed. However, there are some necessity of considering other kinds
of contributions. That is why there exist some exceptions for the “creator
approach” in intellectual property law of most jurisdictions. Work made
for hire and employee invention are typical exceptions for it.

These days the condition of creating intellectual property has changed.
Most of them are results of employment relationships or commissioned
contracts. In case of employment relationships, the attribution of the
intellectual property should be decided according to the rules of work made
for hire or employee invention. But in most cases, there are no rules for
the attribution of the commissioned intellectual property. So we have to
come back to the “creator approach” regarding these kinds of intellectual
property. In fact, there is little dispute with commissioned inventions, but
there are different points of view regarding commissioned works. Some

researchers insist that it would be better to extend the work made for hire
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#% Professor, School of Law Sungkyunkwan University



Slete) WeiRee] Bt 23 7] 7

rules, others offer giving authorship to the consignor as alternative. But
it seems dangerous to admit a lot of exceptions because it damages our
legal system of intellectual property which is standing on the “creator
approach.”

Although there are some cases to consider commissioners’ interest by
assuring paid-up, non-exclusive license, it also should be limited to the extent
necessary to achieve the purposes for which the commission was evidently
made. For the rest we need to go back to the basic with the attribution
of the commissioned intellectual property. It is necessary to think about
the concept and the purpose of rules from a perspective of legislator when

we face a unprecedented case.

Key Words : inventorship, authorship, commissioned invention, commissioned

work, commissioned intellectual property








