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3+ 52 FTAL @3 9) ujgh| 2 24227} SR E1SDS) S EForn ot
1SDS ] G 91014 S MY Ao ZAS 2 94 B e

3 - 52 FTAS] ISDS 21718 911 FAH 99171 W 0.0 F A4 714152 &2 ¥l 9] =
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[FHlol] EXIX-=7t SMA=(SDS), ISD, Bt - S FTA, 2=l EXteAL TPP

2014 1299 2 =35 B3| 9of|A] &t - SFEAFFEIFA(FTA, Free Trade Agreement)
HlE F2JQto] g - Ziuteh FTASE &7 oAt} o - S5 FTA= 2000 S F/7N
Al o]F F 7ROl 34 AAfe AA, 20134 12¢of] A o= A BHEElL
2014 4of] =R, 20149 128 3Y =53] 23|04 H]Eo] Fabgol whe,
ARe WEA g= FE AT T welkste] 20149 124 1297 E 3 - o
FTAE Wa7|2 o5tk

3t - 53 FTAE 2| 4 A5 HEAFE % (Trans-Pacific Partnership, ©|3} TPP)2) 2] 7}
Y= IYsh= Th=ro] TPPE Yolrtr] 913t ks nhstala) PP 7H = & =
FTAS %] 95S S5 24102 o FTAS 408k ThgoA Wiz FIAZ, -
B3 FTAS] Azgo] gz o] Hasrel] dshai At ojo] Y}
S8) AR 1AS A AAHoR FAH Fylo] nhelElx] Ealo] Z17ke] FTAL}
EX} R 23 A(BIT, Bilateral Investment Treaty)2 ZM=+92] AVska} Qatof whel X H 5 9]

gl FARAe] Aoldt Fo] srt ol meh A4 S AT 1 We=

D ARIEARYR, T 553 e FTA 28] viE o) SR00M, 12, 4,94 HEAR)
<http://www, motie, go. kr/motie/ne/presse/press2/bbs/bbsView, do?bbs seq n=156780&bbs cd
n=81y, ZZ=AMY: 2014.12.5,

2) otrlot- EjEF A BAY TS HHOoR ST oA I AR AR, AE A, dAA

T, 79 FAZRA, A, Fooll ol 7 A, AHlA 1 AN, AREE 2
AR T ARFAEEY A9 BE 8 ARES TR, 2015W7HA] e o S Aujsh=
P S FTAS S22 31l Qo). TPPEARS RIS7I|= o] FolA|H, 2014, 12, 71Sl=S vl=, Y4,
A}, wENE, 3 AR, A, g%, BRuo] HEY, A7krs, weo]X|oh 127]wolt), (=k
R odlols] XA M (i) TPP Wg-oflA] tolst gujo]E),

<¢http://terms, naver,com/entry nhn?docld=1354168&cid=40942&categoryld=31865), Z|ZHAA:
2014, 12, 3.
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holahis /R A9l Haro] Wasith 3t - 57 FTAS) SAlHolE 20} 35
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Bl g Roln] 1] Agat Qg Wgste] wolxl AYO R, A L v

)
1o

g e
71 W8 ERlsfioR & Aofrk Z1eut 3] FTA FARofe] thsiA 7 =3t dfs]
A ZE EAT AR A7 o] Foixl Aof| Hiall, 3F - 35 FTA FARZokof| thaljAl=
HohE Ao o] o x| R] okl Qi T3 A3 3k - &5 FTAS] ISDS 70l
sl §19/d 7 aLskal ISDS 178 S - #|A] 52 HaLsh vlEe] F95kint 0%
53 7 T FTA FARZoF A @/do] o|Fofd 7hs/d= A Zad7t Sl dAdolA,
?‘&- o= FTAS] FARZOFE HYs] HESHL fA46h= A2 HHEA] o] FojA{of 5h=
olg} AYzte) B =RoA= 3t - 3 FTA ISDSS 4 0= ISDS7} &+ 53
FTAOﬂ =% w7 9 - 55 FTAC] ISDS9] 218 9]ot 218 uiA 8= A, gt -
5 FTA FARRol o oS AR Hes

I. 3 - 33 FTAYA 9] ISDSe %9
1. ISDSO]| o3t o3

ISDS® FAG-A| = 7] A= BT &4 A, FARAE FAM A= RS
Az SASA7 e WS A o e Al=E EWeth Ae=AEd 242
o] FAl= H7E= AlgtE o, IAoll= 5oz o] Fefrt Aot AL A

A A 5 SAFARE ol Jlol Bt 8t = Aol ARt A% =7 k=7t
7t B AA =<l QA B F(diplomatic protection)Fto] 7Fsskich 1y E21A1Q)
U F o] Fao] Feiol upet mAIFAE A o] W]l A FAFg o] Hhg o
et B 27HE AR A FAE 8T 5= Al el wet z2h=te) Fojrt

3) 2014, 10, 1, ZF23|(F )= A7 LA 7 = AR AFS ol FAR—=7kaEA(1SD) 23
A S A da EPD% 6& o= FTAS HI Fofsoirh. (R 2014, 10, 29, IR} BAE,
“2F 93] gkt 1D Y

4) 12t ofof sy *J%*%*JXHJ— T fEluEel 22 FTA HIE 52 A4 ¢l vl S99l
oflAl 1SD ¥ g0l HLARR} F ShbE ZRHE 212 gron), 4l Hitk= 7] 58o] §lof
ZAR Ao1_§ B4 glon 33 AR 1SD 39 APS mefsla A ook v (R
AFJEAGAR «F 3 03] Gt} I1SD AHEAF(2014, 10, 30, YA} R = ALR))
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W& BF =Z7REAA I SATAE ST 2] 7hs Al EI QI ISDS= =
FRI=e] Fazof| gt XS] 7 SAIFAR] Hau2 7]Eske] KAk

e ol FAAISS] 35, ARlES S, FHET 5o Fole 9
A e AT A7 wE ol FAFAR ] A2e EAR HlFE
o) Sdo] s w71 Z ol tis) SAITAHE AVIRE Vattenfall AH30 0Lt
o] ez o tisl =ASAHE A71_E Plain-packaging A7 1SDS= <1
3 FFe =7He] ARo] ETS = vk= ol FAE AL, o= s =AAE=
ISDSO]| thgt Az

= 20119 B+ v FTA H]E A ISDS BRI Q1% 22792 ofget H thsd
< ISDS A @/ g of&sto] HIE S U A== ISDSS] I A offel A

ofu] & 2ol t=3ke] FA) A vt 900 Lonestar AE AXA 1 FHAS Biest

52 ot

)
o)
=

5) James Zahn, “Investment policies for sustainable development: addressing policy challeges in
a new investment landscape,” In Roberto Echandi et el,, Prospects in International Investment
Law and Policy, Cambridge University Press, 2013, 23%:,

6) 20124 £ g7} 20227 AR L0 AR FHAHME SHSEAL, 299 B4} Vattenfallo]
oA A=K Energy Charter Treaty)d 378kl 3837 th9- $RECR ICSIDo|| S 24E 319
U 5957 =8 o] TS Al m dEA glovh, AAIRE FejakRtel tisiAle A QA gt

7) 35 AR 201d 49RE Ui, So] Poue] A f2E Al gleto] HulEgel Basmyr
SRR A2 718 S oA S, vheke el el 74 d 548e Zicks Seualon
A5, 27 AT BT T e T5%, Sl 9058 AAFHES A1 ARSR: plain
packaging bill SISt T AT 1Y 5-& AARZZITWHO) HeitAl| EEeHFCTO |
Ausks Aol7|= Wek. olo] ) ABAE £ 15719191 Philip Morrishhs 7HE4go] 12
AT YIS ol ‘93W MBI EF-FF BITA HAV|ES, 8 2 BAF SN FABR(ET,
TRIPs, AN BES 93 TelEODA O SRS olfE BF Aio] 4] B BTSH
ZFAAERS 2011, 11, 21, UNCITRALO] H73lelom @A), & Ade AR Zolrt,
<http://www health, gov,au/internet/main/publishing, nsf/Content/tobacco—plain) 2 Z}& 7|AF
= skl AAF .

8) Lonestar7} 20039 kol A9t EAElale|ols Gl QehedS 4-Fictr} 2006 KBE-§AIF,
2007~20084 HSBCo| 217} Sjghea 418 wjziate] AT aH 07} izt 5918 23 2512
B =2} a2t A dof| w2 faf) vl 5% o= g - HWYlo]| BITY HA7|Ete W 48 9 BA
T fIEkE S0 2012, 11, 21, ICSIDO]| = AIEAE A7k ARl & AR A ICSIDof| Al 5ot
g s iz Aol el B ARAES A Fon, FEo] SR AdS AR
a5 ol Mzt 59S Bl AL, 20119 109eflof 248|271 Yol 2E DA EolA
Z1 o] goflof BAERY] QR viZE wg Fo] SIRE AolRal FgstaL glon, ol thal E2E
52 i Al HA o= viaexio] 270t mhAld H=t] ARl BB AAS A Aot B8
oAel] Wiz FEAIZ Aolel Fgstal Qs A o= dHA Qit) (k& 4% 7IARE SRIske] AR
)

it

[e}
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3 9l Folth FARAE Basle] IR B {1 EAsHe FApE| W
2499] ISDSO] S#lel Zuiat g7 18DS7} g 77t ARG Sdshs Fom )
ShA) e Sl7] SIe uhEE FARA Bole] ofet wule AkET ik

2. 3 - 3F FTAO|A 9 ISDSQ =¢uj7

3t 35 FTA @AolA 7P dellshAl tideh it Bh2 ISDS 9] Eghol R girk
o A WA 591 FTA % 3 EU FTAS A|<J31) 1E FTA 9 tfiio] 7312
BITO] ISDS Z3h& ERPAIZIIL, o] 23] §-2] FAAE HE3l7] 913t AlmzA =4
ARl AL 27t hg 3500 FTA = EFA7| 317} shgloL), S nl=it
AT FTAC|A] ISDSE=QS ujA 08z S0 @ Z=of ofglgol ek

55-0] ISDSO| izt of2fgt e AR oR SOl = AR B AdRolA
ISDS 9] m=fo] BefshA AH8a 7k /dell tht -2 7L AlojAeta d2iA Sl
k12 Bgt 3 2)39) AR27|9Hel A 91Be] Bk D ISDSE FA x|

=
o]
FPAHS ) SHAFA S B G FAVE G @ 3R A

9) 3} - EU FTAZAIGAofl= g] Ak Zoko] ubg (2009) Ho|od A ExJEole] dAlHEsko] EU 2z} 3]¢l=to]
7Rl Qle] g+ EU FTAOl= ISDSo| ¥3t 177o] whA Qlck
10) W=t - 35 FTA A1, 1620 A<= 1SDSe]| 3t F2)(Consultations) ¥ 7481l I}, <http:// www,
dfat, gov, au/fta/ausfta/final—text/chapter 11, html) 0]= + 3= FTAo||A2] ISDS2] HijAo] sl USTR
2 BF0 AP B WEt AR AR 7 glom nEt gARE HEAAS 7K
ooz ujel B 5520 HEAA Q] 3843 FYUd(fairness and integrity)of theh Al=]7}
Ik Beln, vl e 5ok FAEA} o] Tt B glo] U9 e TAS ol gk Ak
Qon] Fae} vt ARke] k= A ¢l Zlol2tal Awstal 9lck (USTR, UNITED STATES -
AUSTRALIA FREE TRADE AGREEMENT Summary of the Agreement, 112 <(http://www, ustr, gov/
webfm_send/2624), ZEHMY: 2014.12.5,)
11) GE 1 357} 714143 FTAA 9] IsDS 4 =3t
rEE | CH= | "= 2 ASEAN | ZHolAlo} | A= | 3
2rEd | 20089 | 20059 | 20059 | 20009 | 20109 | 2013@ | 20139 | 20149
ISDS
R
Apg: <http://www,dfat, gov.au/ftay ol 4] 7 FTA RS Zropa] A} 24
12) @48 9] 39, 3l - &3 3 - FRAE FTAS] Sl A 2n](2018. 3. 25.), KIEP X|GAA|ZAHA,
3%,

8% Al6x| Ao17x - A10,16% - - - A1, 16

13) Productivity Committee®] Bilateral and Regional Trade Agreements HIlA]
<http://www, pe.gov,au/ data/assets/pdf file/0010/104203/trade—agreements—report, pdf)



=
FAA A= AAIRE Bl Qo ]t 9FA AGRE Plain-packaging AH=
AXHA SFALE] 4] Qlof ISDSof| thgt HZb4]o] oA, 2011 2778 5= oFF
HE AR 9 BRG] ISDSE YA &2 viA|s vkl 53293 v Q)

e 3520 o]zt ISDSof| thgt Biks= 20139 T3 FAloA BEY ol A5
7} o]Il= oAk ANl H= Fele] YU s F2al 61| ol A aAof
JEotaA AEH o HAE T A S5 H-2 ISDSe| tisf| Al "H(case-by-case)
AT shlckar YR om, oj2fgt 559] ISDSof| thafl FrAsidl et shad] 3 - &
T FTA @] &< B 7t - 25 FTAZ} A=A H ek

gt - 25 FTA #1174 278(Section B)ol|x|= ISDSE T={15to], AAth=r2] &f=¢l FA}
AL BAGAT ARE AR TAFAS W 5 A= AT ek o2 S
gHRela} 5ol EAARE 7F Aujae] 2ol s AT AMECSID,
International Center for the Settlement of Investment Disputes)!) S ©]-83}A U S-oll=A| %
&I ¥H 2] 3] (United Nations Commission on International Trade Law, UNCITRAL) F+= 2A)
AL gelak A9 ABe) FAIE Bl AL B IAFHE 2eT
QA = Ak 1Lt ISDS S 223to]| disf o= ARe] Haet 9217t QUSlE Zie a1
of, Z 8> ISDS ‘Alo| 27t =2 ESte] ISDSE] -8 B A58y} 522 <

A9 e u) Slak PAgA B3 ohastect

T

b S Ay

olr

14) Gillard Government Trade Policy Statement: Trading our way to more jobs and prosperity, 14%
INVESTOR-STATE DISPUTE RESOLUTION 2F%,
¢http://www,acci, asn, au/getattachment/b9d3cfae—fcOc—4c2a—addf—3f58228daf6d/Gillard—Go
vernment—Trade—Policy—Statement, aspx) Z|ZEHMA: 2014, 12, 4.

15) 351991, 6, 1.9) ICSID®|| 7FY3taial, dh=-2 1967, 3. 23.¢f 7Fdstaict.
ICSIDZ| =2 2014, 12, 1507} 2.2 7]& 3|d=tolld EafrjoK2007d ©E), ol#=2(20094
2E), Hvledel2012d 2E)7F "ESIAL 2 2013, 12, 0f AYTir 7HIskSIch
¢http://web, worldbank, org/WBSITE/EXTERNAL/EXTABOUTUS/O0, , contentMDK: 20122597 ~
menuPK: 329837 ~pagePK: 34542 ~piPK: 329829 ~theSitePK:29708,00 html), Z|Z7AMY: 2014, 12, 4.
opz] Hepdo|u} wA|Sl= ICSIDO] 3]Yo] ofdm, EERt dr]57ES ICSIDE A st et 5
AA2EE v Alg] e Aos oA Qich
¢https://donttradeourlivesaway, wordpress, com/2013/05/01/latin—american—states—form—allia
nce—to—tackle—investment—treaties/#more—5879), Z|ZHMe: 2014, 12, 4.
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. & - 33 FTA ISDS9 A7]7}s W99 A

1. 3t - &3 FTA ISDS9 A7|715 ¥ Y
3 T3 FTA ISDS= &=¢l FAR7E A8 FAteh dels A= 240
oA FAFHS A7 4 Qln) 3 - T3 FTA FA ool A 9] 2-g-thal Exto]

Meloh oltel EAA] WIS e Wavt gk

1.1 MGy x| o

o

3t T2 FTA AI1.282 = Exjo] g EXxr} 7hd B 7P dos 49 EL
A5, A B 7|E A2le] ok, o]S i o] go] 1‘41§ 7, g@el 24
o 2xj0] 478 A ARE ollgich 1 o @ 719 @ 74, 2, 71e 1Y
215 o] e, @ AW, SN B 7]} HREA, rﬂf,@xa .84 223 7]
AT GAE, 6 SHBAE, A4, A%, A4, o), Seluli, 123 ofel &
Ak, ® A=A, @ W, A7, 87 el el weh Rojs $Af

71 79 B 79, oAt B Feat 2E|Al g, A, 1A, 2d 5wl

\l

——}

= al

oleigt £Ajo] that A el nlse] BIT ek 20042 eI 3 3+ ] FTA
it 7 gojet FAgtd, ol=let g ool W= ARA

AAH 7S AT QAT AH 4 Sl SREe) As BE o] RAREoR

TP Tigel ZHETh o]FA AP olEh= Aol 7|25t FAE WSl ‘asset

based definition of investment’ o] w2, EX}Q} E7|(speculation) o] & §lo] tjHE

ofol Gl FApel sl B, olof wlet S/} FAR YA )5 2

o sl Qo magew yolxA Hck

1.2 2|2QI EXIXK investor’)2| He|

3+ 53 FTA A1128% Holo] men Exxjet the & ghase] gelolx =xja)

16) Tk FAMIAS 7HAks diiE obd esiA] AR AR IRt ek FARe] Rl Al
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TR} AESALY, 4} Fol AL B ofu] FAE GHE WA B 1 379, B
Sapre] B )9S Wi

olefgt FAAte] Wiglo] whE, “FASIAL ARSAG FAL Fol AL She £AA
o) TSl S4} Hopr 2 gElztt A o] FAjo] PEiAE FARs SApERAe]
918 e 4 oA Hek

2. 8- 33 FTA ISDS9 A7|7}s dA

2.1 QAxE!

3t - &3 FTA ISDS All.162+= ARRGHNS 1A s1o] ISDSE tiAto =2 #1173
18(Section A)e] FHAF )% ok
(investment authorization) ]gtef 3] FAFAE A7|E 4= Q=S sl it o]e_h.“
HAYAL o5 ot oo ExbAlor Ul ExjelrkE 1SDS Ak W 9le] EakAlY|s
3k 6] FTA A11162% ul7Rjolu, ol gho|uf 577} we ofe} FTAOﬂ/\iL
% 19D52] A7) WokE B4 oI plolat Feksis 293} Aol melrh, el
2 ISDSE: A SISO <l APl ¢ 55 FTA S 4o s of
3 OIS HABLAL QA 9A1F o7 AlE H Q) Qlrk 3 - T3 FTAO A Ul
Ao, He=dl, Ha7lEdle 8 % B 52 B =i 3k

EX}A 2Kinvestment agreement) W FXZ}Q17}

=

2.2 ot- SF FTA EX[20FAS| o|F

2.2.1 LH=20ICH2(National Treatment)
3 B FTA 11325 7} GAEe 25 ool ) =aje] A - ol - 29 - 4 -
FY - P mjZ; Ei= 7L HEe] Aol tisto] 559] AFS(like circumstance)of| A A=

17) $AFZ3HUmbrella Clause)©]2}ale by FAAF o)t Quf 2jof oje} & ExA—=t7} 7+ BAS
T FAA=7E I S A AL Bl TSRS ke 230 R A STPAorel R Eagolet
I WA= S - 33 FTA ARAAHEALR 8758 22,

18) gt- ZFHlof FTA A8 16% FZ(gh - FFH|oF FTA FAHEOF text
<http://fta,go.kr/webmodule/ PSD FTA/co/1/eng/08%20Investment Final Kor pdf)), &5 - Al
7R FTA A|8.16% FZ(T - A7FEE FTA FAHEOF text
<http://www, dfat, gov, au/fta/safta/SAFTA—chapter—08, pdf)).
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e} Exjol Hofahs Zurh Helsha] ohat th-8 the & galate] Exxjet
Sxjo] Hofat AL AL Uk A - 14w o} P Ao] ERHOR BAA
wglolA] Sl Auh o] A

2 & EXpost-establishment)® o}y g} A = Fx}
(pre-establishment) ol == W= RIeh-¢- Foi7} of&eS fofdh Harl Qltk
w132 ARG BAA AR b ehafe] Eapalet ol A
Uj=RIch-7(in-state treatment) TSk itk Rtk £ 5 oA
FTA A2 A2 SxajolA) 1 % F03 5 092 AFsks AL oJujgct)
F2E QR F712 oleiat 2ao] ARIEL, AR Ak Fvjel viE
Ywe g - vl FTA AllI3E ABRINE SU5 xao] 4Eo] grk

m{m
st
paus
m[o

2.2.2 ZE|5i|[=2CH(Most Favored Nation Treatment)

3 55 FTAL Alll4zol4 Heldho-s pgshe] 2t gale A2 9ol ) 24
of g - A1 B - A - Y - LY} o2} B 1 vre] Qo] cfstol S
/g%Hlike circumstance)ol| 4] BIGAl=] AR FA}o]| Fofgh= ZlHTH E2]514] ofY
3 leE Holek AL ok el se} BeAsAE Yuln)ee} vl 2
49 A R4 EG BEE

714w ARE & M2 A5 F Hel=e-ol T 23] A8 e1e] Hesle]
T}, 2|2 Maffezini AN T} 28 Qlede] AAS0) A Halt)o-o)ne HAteA A}

19) ARTICLE 11,3: NATIONAL TREATMENT

3. The treatment to be accorded by a Party under paragraphs 1 and 2 means, with respect to
a regional level of government, treatment no less favourable than the most favourable treatment
accorded in like circumstances, by that regional level of government to investors, and to
investments of investors, of the Party of which it forms a part,

olof] u]| BRIt SHAD) UolA] FTA A2 A= SAKelA] A% F0lah 553 e
Ol ThE % (B HIolA AESHE AT} FET 02 ABSH A0 LRI} Sk
wrt o 9Ush ofSolchRARA 5, T+ T3 FTA AAATAR, 80% Hw).

21) Maffezini v Spain AZA(ICSID Case No, ARB/97/7(2000), 3 et AA) oAl o2 @lE|L}—A52]
BIT+= ‘all matters subject to this Agreement,’ o] TjsfjA] Z|&|=t] & Fofgictal E&slaL Qlor=,
Maffezinit= 0] 232 o) Well-2w|2] BIT 752 A8 74 43 glo] 64e] B4 717k
FESHA vh2 FAZ AYIT 4 ek TR A ol wolEgt,

(Krista Nadakavukaren Schefer, International investment law —Text, Cases and Matereials(2013),
Edward Elgar Publishing Limited, 412%),

HARAFAL <(http://www, worldbank, org/icsid/cases/emilio DecisiononJurisdiction, pdfy ZF=%,
o|%o] 0|2} SAEWA| Siemens A G v. Argentina AFZAICSID Case ARB/02/9(2004)) 3t o2 JNE|L}
~59 BITY] H35Hch$ 252 3] ofZ A e BITS] S TAUAE kst ghobs Hrk

20

=

22

~
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UEr A 30 =

rl

oA 2§ 5tol, Alriso] Btat W BITFTAS) BH& W27IKbe SE31AL ST
Ak Sl v 52 Yo ZRsTXol it =wo] QUeleS QlAlsl] 3t - 55
FTAL 215 35)0)4] itk 215 57] 9Jste], o] ol QI 9 Apdo] e
AT} e SR} T} 3 B AR Bl vAURS 2R 0SB

b

of

i)

223 Z|A7|ZH(Minimum Standard of Treatment)

gk &3 FTA ANL52 Aoz 2 GAR 345k
Equitable treatment)?} 5-3F & 9 QFHE 3£3tsto] 91=¢19] tf
A Har)ze] T 92 A EThAEA] Rofstelof gch 3 FAskL ok Tt

&5 - olx]of] Tt FAF AR 27] v HeeE &kt

= 7FAIR] SHo| lom, o|= AAl vTe] tfito] Elof {ith23) webA g
FTA A|11.5% A& A= 3k - ] FTA A11.52% AR o|A|et Zro] Felo] <FAs}aL
5B QIR ef R B 9 Qb e thgk A Al S AAlske] 1 oA
= £ola Stk

JLeu Akl S EEE ool ek Aol QlojAl FSlo] Fgstal &ERt tho
S =Alofl et FejE A oS W7 Hiks S Askal 387 o= Al
Aol 8 JHEAA dE AHAxRe] Hzlof waf FAf - WIAF Ei= P A AEEAt
of QlojAo] olE HRlsHA] oyt o F& ) i J

5] fasgiekn 81 ojelg Ao MzhEn

9lo] BT FH

o
S
Kl
e
N
>
ol
kl
s

= FTA AlL6z0] 3 A0 7 PAl=2 FE5E Fe WHoR Qlst

[ o8 4= Slofal FFAL, WolsolRl vl Qlom(HA] AR (http://www, worldbank,
org/icsid/cases/siemens—decision—en pdf), %), Gas Natural SDG v, Argentina (UNCITRAL
Case No. ARB/03/10(2005), T Thek 7)ol A% olo} GARE TAIZF Ufel2l bl QIckCan) Abzie:
<http://www. asil, org/pdfs/GasNat, v, Argentina, pdf) 2}%).
(oo} eIz o) WA dmohs 714, AR zob Hollsto)e: 2aF o] H8us] - Bzl
of Hgolsg FAOE, Wskdy, YIS, 2013, 213-2355 UPAS, "o 7 BATAY HolR
o] AT Aol Prat - ThEolRo] Hehe FHOR, WSkT Al0E, Tists)
2010, 335%-358% %)

23) UNCTAD, World Investment Report 2012: Towards a New Generation of Investment Policies,
<http://www, unctad—docs, org/files/UNCTAD-WIR2012—Full—en, pdf), 1392, 2= 2014, 12, 4,
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of A3 o} U BAP} Qe 4ol Tato] Aol AeskAL fAIsRe 2Ao] Hhated
HlApE A el B ThE & ghare] RARel A8 ThAEA ] Hofd 2E FAst
Q1T ulZgt o] G- Akt FTA AR6ZOIAE SRIET) o Rw & o of 74
wele o We A7t wad Ao Az

22.5 2 U HA(Expropriation and Compensation)

3 57 FTA AIL6ZAAE FEBAS 9J5), vjahanel ooz 4
Ao, GTHAQ) HARN S A Eoiel, AU AR HEl 9ot 48 4 olrkn
FASIE oloh el Alll6R AsFelHE Felmd Mol B
(Agreement on Trade-Related Aspects of Intellectual Property Rights. TRIPs)of| w2 734
Ae91e] wRgolu A AAARI] 3, AR Ei Aol 8ol it FHE A8
HiA|SEATE o= E7F 2919 A7k floll detket Tt Plain-packaging 7 2o
el B w2 alit) 7 Eiztell thek AR 1 a-8ol2b ISDSE A7t o]
2= Aeth 89 "lolA A APAAE viA|ste] 2| A A4 sl TRIPs
o S mEs AEY Ho g St AUR] Ko g=of A deto] =

A& 97] Sfeoletal AkmETh

ESE 11 FEA o mh2d 2383 55 tHequivalent) F=2 AiHES Hsfsh=
a8l A= et B A Ae sk Ak

2.2.6 7|E}
71 8}9] o3 2 (PR, Performance Requirement, A|11.9%), 19 AGZ W o]A}LF]
(SMBD, Senior Management and Boards of Directors A|11.103%), SHA|11.8%) 5 74

kil uch

25) WHMXM ek ghol A BHE ABT 4 G5B o1 S5ie] wiekl Helol chet ASK

QFo, Tojpel A|AAHe] Bak P AL FelH FIKE vhe] el Aokraow Helx

e olHAR WS 4 g A9, S B0 19T 45, TBS MR 50 49
A o] WD 4 itk 14
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23 24
A Aol Fpueietn ok 20 o)l vl Sistel £ ool

3 Ak EE AR Folxa wet HEe] Blgie] Fof glols E}%w‘;
S Tl £ 4 o S, ) Au Ak Sl
Axjol ofs) Aok WAL SAZAA7E Fel9) AERATt BAysto] 27]ste]
717k Al Ap410] ofghe TRt 4 ghe SIEAe] Sk e 1SD8e] A17 RS Hglel
e PAsH Sk, 1DSe] WiAS] ESt ulelsa ik ofefol A o] ISDse]
2 go] WiAEL dolo] YalH AR ST,

IV. & - &% FTA ISDS9| HjA| - ISDS ‘Ajo]Zs}E’

3+ 55 FTAS] FxpioR e ofule] Expiofo] haa] cha a5} B9l
g Zto] F4ohES Y Gzl ol 2rt ISDS Aol Z Ak S B3l i
wglolA o] w9 g ojriolAe] ujAE FAstel, 2] AUl B
QLS 5131 Gick ISDS “Alo| k= THAoleh EARAAC] oi SfutelLt FA Aok

£ Q7ke] Sk ol thaALE U iAol 2Bl A L ISDSE Bt HA)
AR WASHE Z1E etk obdel A olels B - 5 FTAC)A A3k ISDS
OIS 4 A 2 A e A HEs o

ok

o 4 ox

1__

2. 359 YHARAAHAA 2 ISDS HjA|
2.1 2M1H
Qb A EQEEO] ISDSE FAAel o SNt Wl FAfRlY

A =l FARE A7 4 313}. a4
7R 5100 A] <1975 2}kl 91 i

217k 2 ExpACE el gle]
ol EARel7bel pestol g - 55 FTA 114

o T 550] QIR A Blof] A
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wAgho] Wel AR o] A(EAA el EaE)x) ohgith 3 WAlse], E59
oftola} AAHAIE] T2 AAE BRI ASISL olek Tt 2 o toprt
B BF A 11-ART) QSIEAA A 50| SIEA HAA A iAol

= Rl Tje AR oiR Ei gelolu A B ool Tt B0 AHE ARA
o 84 2 TFAL TEA] oRRCR I B do} ] EATE 550] 9}l
Aol Petsto] ISDSE et Zo] A Bau ik TRk E70) ojstel FAAR
olgh of QX W 1 BAK W AL AuE Bart gk

2.2 3F2| 2=l FXFIEH| ofaH

S0l FARBE| A =l FARRE 2 Aol St oF B, FAE o]
29} 52009128) 35529 ool AR o] A7) Hof AR 5-<\(prior approval)<-
otof k30 Iyt wAMEY vl - 29] 52008 S5E Ve AL R
5 WK Fophofut =etE il yHR] Fol lojA= 109 94007t S o]l

26) R} W3] al7] ¢I5he], 19759 9J=tel 2l ¥ (Foreign Acquisitions and Takeovers Act 1975
(the Act) & EFHFE 3720 Sf=lEA; AAsto] A FFrgate] el A4 o] Aofof E3w]A] oftgh
o}, Frd] A, F GAERE o] @A AU A Shero] FARIZEE Fofths YRS
ZHAAL QIA] o gkE Qg

27) ANNEX 11-G (FOREIGN INVESTMENT POLICY)
A decision by Australia with respect to whether or not to refuse, or impose orders or conditions
on, an investment that is subject to review under Australia’s foreign investment policy shall
not be subject to the dispute settlement provisions of Section B,

28) 2013.1.1, K€ 2014.12. 31, 7}A]= $248 million(E3]<+ $1,078 million)©] 7]&0] o, 2015.1.1, FE]
$252 million(E3)|=F $1,094 million) &2 7|F0] A3t

29) 2014, 12, 10, 17:54 2|3-2-34A|5 Ylo|HE-E<http://info finance, naver, com)”|&
29] 48007t T5E-2 2,278 3,016%F ol g

30) <http://www firb.gov.au/content/policy. asp?NavID=1) o] 4] S35 F2}of| 33F ApA|gH A17Juh gl
87 55 ATE 4= Qo o] & Lo ofato] o' Faro], Yo, Tu|Alote] M-S Akl
o), o] E2 Algskal Al gtk

31) J=tel 2l4=gtH ¥ (the Foreign Acquisitions and Takeovers Act 1975) 17H (b)o]] t}& UA Hok=
o, ofefe} Ao,
a, H]tjo] FoKmedia);
b. 41 HoK(telecommunications);
c. &% woHRE, BT A, Ak 7Y, B3 W 2 3504 o]& W 338 ARdhe IA4 9

=] g5 U 3} 24 AH|A) [transport (including airports, port facilities, rail infrastructure,

>

international and domestic aviation and shipping services provided within, or to or from,



ASolut AP 912 Ak 20149 129 129 T - S5 FTAS] WA S5k 1|3

=
o] APd 5912 5 AFI} *‘?*031’5‘}% A, AAH o 2= T QS EA HEY
¢ 3](Foreign Investment Review Board, FIRB)7} £2[A17} 3t Ex}AIA o o) 3] 4
7} 3% AE oo FIFA|Z AAE] £0), AH B 2AHLS0lS ARSI, 3

AR olo] TdElo] HEAHES skl QUeki
2.3 HiFIe] Roy e

55 Q7}

pi

[¢]

172 R RS 2] ) 218 AR 7y
ol shth 248 1) SAse1s] 497) 91 2 91 e, o] Aol - 5
FTAS] uhzw 9l AACHEL 712 ol sholld ISDSS ol e 21o] gt

57 42| FARAA ] Y3t ISDS Al S37} 714 A FTA 3 1SDS7H
EFHERS) T3 - A7FEE FTAOL 35 - Elj= FTA, S5 - | FTAY= xgEal

Australia)];
d. TF Y B tf= oo 290] 53 s QARY] T, A BE B AR A 9 AL
7149] Al B FF HoKthe supply of training or human resources, or the manufacture or
supply of military goods or equipment or technology, to the Australian Defence Force or other
defence forces);
e. TAF AL 95t EEolL; AH] B 7|49 AR Eokthe manufacture or supply of goods,
equipment or technology able to be used for a military purpose);
£ 433 W R Ve, A 7lsat wEIe Aujao] Jid Al Ee F(the development,
manufacture or supply of, or the provision of services relating to, encryption and security
technologies and communications systems);
g. A 7152 9ISt ek, EREEY =04 5257 [the extraction of (or the holding
of rights to extract) uranium or plutonium or the operation of nuclear facilities],
o] A5-L nltioliz Al 5% o4} T4 Aoz FEArEao] Alwiglo] 4218 wolof H S0} 7}
AR ApEelA] S0 sk glch
At <http://www firb, gov,au/content/definitions, asp#P211_22530)

32) <http://www. firb, gov.au/content/policy, asp?NavID=1)

33) shel W el FAAE 2014, 12, 12, 0]F ]2} FHAE Exxje} 2L XS RolukzriT
ZHflo]|of] WAIE] Q52 ERISH 4= qlth Thid,

34) Tbid,

35) ZF7t 7|41 ARE FTACIA Q] ISDS 43 e] disiile 24 11) =

36) SAFTA 8% ARTICLE 21 General Exceptions, ARTICLE 22 Security Exceptions
<http://www, dfat, gov, au/fta/safta/SAFTA—chapter—08, pdf)
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A etk mebd S]] FARE AVIER, His, de| FARRE a5 R =l FAL
Aol disiAl ISDS #1717k 7hsdtetk. whebA dt=ro] Fe=tie- 7IEs E8 ol

dgoto] Q= AFARAL] A= ISDSE A7 4= A=AE A8 & B8+=
AL} T QA A EQkSo] FARE A AEAL (Section2)2F HEsto A= ZEl=Th
27} Agu gomz, go] et B3} WE FIA 52 o) ISDS WiAlE Aol

5 ol Y= 22 ofEe Zlolet AzbE:

FElyEte] -eoll= T gRe nR7IR = o=l f At ARk 7= B0
thsf 1SDSolA L viAlE B 4= Atk Fshalo, 245 shollAl sl HAH
Shte ExOI71E Hojsl= o=kl Exlrt=K foreign investment authority)S 7}FA] 3L Q1A
otlsheha ope qlska glo] B AR SSlEAAAA RS AT T3
o] ISDS A8 A=t} -2yt “Q=AFAS AR AUIBNA FF2EA]
(public order) -FA|E FI3lf BRI 22| Fol tisl] FAIHTS 7L =8t f=QAFAL
S A4 zef PRt Aoy 2 Fato] el 1SDS #-g-o] £+d5] wijA ek

B Aol AR 0] HIIEASAYL WA ZA A BRol mEPIE
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oZim'l
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37) Y= AFEAEKY A4x(=rdFA 9] 73} 5)
@ Q=ele WE| gt 140] 9= 75 Qofl= Alghe ¥R ofysial Hfjof| 4] Q=IEAATE
oy 4= Sirk,
@ =9l the 7+ 39| A9 o= o] Mo whE uRIFEAE AFHEA] ofgitt,
1 =7ke] Qb 52410 fAlofl A = A
2. RO HALMY T SR S5 7AAY n]FdEe] AAS] ot A
3. tiehl=o] W ettt A
@ A28 7t 52 o] she] sfigate] LERIEAZ} AR GETt Algh WE-2 thed= o= gl
@ AFYFIA UG o] ¥ 9|9 o2 WEo|ut 14| FollA] TA| g7l Aol 2=l
QRIS tighl==y = thghvl=riglol] vlste] EefsiA| ti-shAL €92l Ei= 2=t
AFEA7|Holl F7F3 o g Bl sk & =AFAE Agskal e d9ole 1 Wes
e PR dsl= viell whet vipd Feksto] Farstojof gtk A A7) o) o5 717dstA
U F7lstw vl ARG Attt dojstojof gt
38) 3F- 35 FTA E<AII @ Schedule of Korea
All Sectors
Obligations Concerned:National Treatment (Article 11,3), Performance Requirements (Article
11,9)

Description: Investment

)

1. Korea reserves the right to adopt, with respect to the establishment or acquisition of an
investment, any measure that is necessary for the maintenance of public order pursuant to
Article 4 of the Foreign Investment Promotion Act (2012) and Article 5 of the Enforcement
Decree of the Foreign Investment Promotion Act (2012), provided that Korea promptly provides
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U A 30 =

of Glovt thHRIThS-2} ol e Qloflut ExiEopte] ool thal HITHAE 21
MRS 4 QHISDS A1 1 BAPE EA) oRech T W, 5% AN ool
AP Ae] )Esto] ISDS Aol ks WIS Walw Qi o] wiel, A5 R olet
FASPA S Snto] glomim B ula| Solold Zulo] ik shAlth & - BF
FTAGIA2] 50| 2FIEAARe] ISDS HjA|e] Zolelgh 2 & - ALt FTAC]
A= A%E I Qlnps) thea) nhato] A st

written notice to Australia that it has adopted such a measure and that the measure:

a, is applied in accordance with the procedural requirements set out in the Foreign Investment
Promotion Act (2012), Enforcement Decree of the Foreign Investment Promotion Act (2012),
and other applicable law;

b. is adopted or maintained only where the investment poses a genuine and sufficiently serious
threat to the fundamental interests of society;

c. is not applied in an arbitrary or unjustifiable manner;

d. does not constitute a disguised restriction on investment; and

e. is proportional to the objective it seeks to achieve,

2. Without prejudice to any claim that may be submitted to arbitration pursuant to Article 11,16,1,
a claimant may submit to arbitration under Section B (Investor—State Dispute Settlement)
of Chapter 11 (Investment) a claim that:

a, Korea has adopted a measure for which it has provided notice pursuant to paragraph 1.
and

b, the claimant or, as the case may be, an enterprise of Korea that is a juridical person
that the claimant owns or controls directly or indirectly, has incurred loss or damage
by reason of, or arising out of, the measure,

In the event of such a claim, Section B of Chapter 11 shall apply, mutatis mutandis, and all

references in Section B of Chapter 11 to a breach, or to an alleged breach, of an obligation

under Section A of Chapter 11 shall be understood to refer to the measure, which would constitute

a breach of an obligation under Section A of Chapter 11 but for this entry, However, no award

may be made in favour of the claimant, if Korea establishes to the satisfaction of the tribunal

that the measure satisfies all the conditions listed in subparagraphs (a) through (e) of paragraph 1.

3. This entry shall not apply to the extent that a measure referred to in paragraph 1 is subject
to Chapter 8 (Financial Services).

Existing Measures: Foreign Investment Promotion Act (Law No, 11535, December 11, 2012),

Article 4

Enforcement Decree of the Foreign Investment Promotion Act (Presidential Decree No, 24638,

June 28, 2013), Article 5

2k - FHueh FTAClE QJ=iQlEA Rl el ISDS 17 21-8-ollx19] uiAleE ohue} 21739] =7} 71 27gsf

AEAe] wE ZAA7|= dof £,

gk - el FTA 5454 8—HH=A si2 9] uiAl)

Ziuet AR AAkell ke 21 AR o] He —F—FXPPJ 51 ofto]] W 7uThe] A4 o]

Al2d T A2VHEA s12) Y]+ sid 89 A8 WA ofygit

39

=



3+ 53 FIA Skl B AW a7 /J
2.4 thguet

SeUehs 5RAY olRARe] FREH A9 e 4 JES Fj] sl
olApo] AT ARAE ARAH R Aok ol B A E AR

9] ah=v} R o} A14alT ISDS HMAIE Qi uiek Egt e £ Was)
olt. 1} o] - §5to] 71 AT ThE FTA SA[Eokele] o5 Eak Aw A
A4S wekstolof & Aolth. Eie B50] olelEA Al disl ISDSO] YA
27} obd EEa A BRO2 ARolRo] QlojAnt uiAE sl Shs HE
A7 4 gloelet A ey ISDSe] S EE HAIE st 55REE

FaRE v} QOB G - BF FTAS] Ebol @A 557} 0|2 5185t
e} B Zle Felsh gioleta At
TIRAGE 0] THE FTA FAREoF FARo] glojAlts o] o] e e Weke

WhEA) mesjor 3 Aojzh Aztelck

5. 33349 AguA B5 838

oX

o] Arysl LRAAL [SPSoA] ZLo] wiRE oo} 19] H3tS Moz 2
Pk o= Q1S Flojck o].‘g oJ3)] ZF= AE1= [SPSO] 14| ool A] Hlold 2 QR

5 | et S5 AlEste] B Bl 54l ot ISDS O Alo|Z7t=g
Aafof gtk & T3 FTA AL12ZRE HIFA RS CEHA] Hda]o] 221}
ea} ol mE AA|SHA Al L3Z(WZ L), Al LA EZHL), A11.92(0]HL
A), AR ADA D o|A}5))o)iie]| a5 o]gto] 5]LFct

e Bhe) Bdao zzz.&l H|X| 2 S o] 2583t Hlo] opdxe] hat 5]o)7}
olek. ahro] g2 Bk KA A S Amm, o] ZAlsha 9l bRl

U A A2 So] x3)Eo] Qlz] otl BE& 3l - 52 FTA E&Allo) olshd, #ojjol,
F7HFEAL 2T 22 AA Es A FeRdwelA HelE FolahAu: £
sk ouEet 22 = ALY fAIT HEE FESES 405k =Hl, 7

40) 3t- &5 FTA FEAI10
Sector: Disadvantaged Groups
Obligations Concerned: National Treatment (Articles 7.2 and 11,3)
Most—Favoured—Nation Treatment (Articles 7.3 and 11.4)
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2} Fopiutel] ZRA] /ATl F2GANIE EFECIT ¥ ofx= glout
o] 292 FolA THAUY HES FFFA7|o Hohol LT AU
2o A Aol WA Slo] wal o] UMl A AR SIst DA

=

[e:

R

02 g 4 QA OJRolth F o WAKORE SOl AMYo] 3t 2ol
ool W2 A 2 Aol ZABHACHA H2 e ALol o ShaE|gloelat 37}
ik

=

4. 3R Y AZujA F= AojAH 9 ISDS A7| 74 =
41 M A

AL ghato] HIgA|2A R BEAo] HAste] 28 GRS o Fofal s 3
A AEHE FE8] BHE0] Tl HY|= of ek HIGA|RA|R ofe)7) QI E=
Ot A113Z(W TS, AL4Z(HS|ZHS), A11.9Z(01387), A11.10Z(I
HEFA Y oJArR)) o2 ICSIDOA] 8 AFA 7R H&7| 27 - 35
FTA A 11524 48 2 BANEE - 3% FTA AlL6Z, 53] 17458 ¥4 11-1ho]

(E 1) HIFXIZEXIZ oflelz QIS =+~ U= 2174

Bt- 5% FTA £} 2opae| o %M%IS&%I aﬁl%klﬁl
s
11.3 ¢ =it O
11.4 1 23|=h$- O
15 : 37|z X
1.6 &4 9w x
170 g 9 B X
1ns: 52 X
11,9 : o]39A O
11,100 11917497 9 ox 3] O

Performance Requirements (Article 11.9)

Senior Management and Boards of Directors (Article 11,10)

Local Presence (Article 7.5)
Description: Cross—Border Trade in Services and Investment Korea reserves the right to adopt
or maintain any measure that accords rights or preferences to socially or economically
disadvantaged groups, such as the disabled, persons who have rendered distinguished services
to the state, and ethnic minorities,

41) AR} 24
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Wb §17] whzolc ThA] W, Aol WAt LA FRE QS FE
G AT 0] St 7HE4g S| ol 1SDS7E A7) 4 Lo,
ool wet F7k 42 ok 9 Ao AoIA] S5 A chillng effec) 7 Y 5+ Ak

=

4.2 EAT|IZHS SlEtol W2 1SDS M| TSN

Ha7lEd- ol diet ZAAV = Asait dednks 8l Hsl Ha7lEd-
] 7-F- NAFTAO| M= 77414 sll4o] Aojxlo of2] FAado] A7I= 1oLt &t - 1)
FTAOIA= 7178 82F3] sto] EAIRA7 2o, 3t - 55 FTA EqE 5 1+4<& 1
2 Ag3lglsul EAAA7t ks 24T 7RsE Aog ®elth Jeu oA HEE
SskaL T Ol sl Slo] ‘AlAS] F=8 MEAAN FAE AHHEA

A%)o] whet YA WA EE WAA AR GlolA Y] HoE RISt ohja
otE TR L AL EYcH: Ao 1 wsio] saugirtn B e
51217} QJek. Metalclad A8 0] 25 Qgle] faol A 345 AT o 21X
olR A u, FANTAL Thel4, uAPEA, ATk, REAL A AlogA
50 24 F Sht ol 84S 7PN Tasks Ao sotEy gRskE 7]zl
Sl 2o olUiet 7 FARNITE 7] $AwE Rold adv QeSS 4
STk B4 29170 mEAOR Qla) H2y|Er)$-0] Sutol Rt SA A

4 Aepo] 27 o)A Tkl ol G4 BAY MOLoR 283 oix] @ 1SDS]
7S B A HE AOR oju 2X)7h HATETS-o] W11 o] i3]
T O

42) Metalclad Corporation v, The United Mexican States, (ICSID Case ARB(AF)/97/1) HEtZd|= AFA
oA ZATAEL wSZH =AY FopgEaRE o] wiY Rl W3t AMT} 0] B/l Hio} a4
7|67} SO BolT, o] BERT Age] 44 o)7je} BEue MoR ukms e
glEAe] Fxfol e FrgAT} &S HAShe Tl Aulistlatt NAFTAS] 37gskal Sg3t
t-5-9] ¢Jdto|gtal B QtH(Richard Happ * Noah Rubins, Digest of ICSID AWARD and DECISIONS
1974-2002, OXFORD, 197—200%),

1) 3k BT )92 ST 7)20] chk AAIE UL whs, sk
1 —=AEASA BHHES SAeR?, AT 443, e, 325-350% X Q/FAE,
CHAVEAREA AN SIS SOl 2 5 - SRS 1, FYRAT 57%, Sl
2013, 61-78% 2%
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g3k (b) Fxjo] A3 B, ghe]& ¢l 7]£H(d1stmct reasonable investment-backed
expectations) © 71 =z o Wk z3kst AHaiolo] AAL 1asle] Bkt AL
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3] AslA ERR A0l B8 Al SsheAS SRRl A A shzut
ApA|e] aAo] A7 IS vt Gl FRHOR, Tof SR AR ASJSII ] L
AL Hlehe B3] ARe] Qo] B ShiEgle Hlolut Holo] B A
(rare circumstance) 21 <]} TiEt B 74 Glo] 2]e] eelut s Fa Gl gol
woick xfebe] o - ek FTA 5454 8-1ko] AR ‘o2 So, a9 £ U]
W97} 7 BAo] vl5o] 3] Astel Aol Aeeln AgE Aow Ko 2

44) FHYURAP, 3 - vl FTA A0l T2 T2 38 0 ) 3] - 163 FA7} - F7k SR, 2467,
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[ Abstract ]

Issue Study on KAFTA Investment Chapter
—Focus on ISDS scope and ISDS ‘Safeguard’—

Kang, Min-Ji

After Seoul signaled its interest in joining the Trans-Pacific Partnership (TPP), it tried
to finish FTAs in a hurry with other TPP countries that had not been its FTA partners such
as Canada and Australia. Due to this hurry, all of sudden they were concluded, but due
to confidentiality, the features of Korean FTAs were not fully examined but now ratified.

The Korea-Australia Free Trade Agreement (KAFTA) was ratified on 12nd December 2014.
KAFTA includes ISDS(Investor-Sate Dispute Settlement) clauses and it also contains a number
of ISDS ‘safeguards’ designed to circumscribe the potential scope of the ISDS provisions.
Since there is not much research on KAFTA Investment chapter, this paper will look through
KAFTA Investment chapter and examine related issues such as the exclusion of investments
which are subject to review under Australia’s foreign investment policy and whether KAFTA
ISDS ‘safeguard’ clauses gives the government sufficient discretion to take regulatory action
in relation to ‘legitimate public welfare objectives’.

ISDS, once recognized a shield for the investor, over times, has become a sword against
the national interests. Allowing for ISDS may excessively curtail national regulatory space
and may come with significant legal, political and economic costs. Against this backdrop,
it is very important to finely design the scope and exceptions of ISDS. By coming up with
appropriate ISDS scope and ISDS safeguard clause, hope Korea to secure the “right balance”

between the right of states to regulate and the need to protect investors.

[Key Words] ISDS, KAFTA, Safeguard, Foreign investment policy, TPP
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