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[ Abstract ]

Guardian’s Representation Involving a
Conflict of Interests

Kim, Hyoung-Seok*

The reformed Civil Code of 2011 introduces a new rule, which extends the protection
according to art. 921 to the persons under guardianship (art. 947-3). So the guardian’s authority
to represent his ward is to be excluded if there is a conflict of interests between them. One
could easily infer that doctrine and case law concerning art. 921 will give many useful advices
for handling this new norm. But the old wisdom anyway could require a new approach in
a different context. The author undertakes this task and considers upon art. 927-3 in a new
light. He surveys the French and German law on this topic, and proceeds to the interpretive
issues. He on the one hand confirms the cases to which art. 947-3 is to be applied, and
on the other reconstructs the traditional concept “conflict of interests” from a critical viewpoint.
Here he criticizes the dominant doctrine which the case law also follows, because it very
often leads to absurd conclusions. He propagates the approach which considers all relevant

factors concerning the ward’s interests, accepting possible disadvantages borne by the other

party.

[Key Words] Guardian, Ward, Parents, Conflict of interests, Administrator ad hoc

* professor, Seoul National University School of Law





