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[ Abstract ]

A Study on the Permissible Limit of
the Incurred Notstand

Lee, Seung-Ho*

This paper studies on the permissible limit of ‘Notstand(act out of necessity)” when such
necessity is brought on himself. We find various opinions on this theme and two representative
judicial precedents. After reviewing them, this paper suggests a standard of judgement to
allow or not. It can be summed up as follows: (D) The provoked necessity is excluded from
the permissible conditions so that Notstand is not admitted in such case. (2 The intentionally
inflicted necessity is also in principle excluded from the permissible conditions except when
such necessity is caused by another disaster or the infringed benefit is remarkably much
slighter than the protected benefit. (3 The negligently committed necessity is included into
the permissible condition so that the doer is not punished if other requirements of Notstand
are satisfied. @ The special obligation blocks the excuse of Notstand because the doer should

put up with danger in such case.

[Key Words] Act out of necessity, The provoked necessity, The intentionally inflicted necessity,

The negligently committed necessity, The probable cause
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