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2ot HAIAE EeEfste] o1} Common Law AAIZAL YA Q= wlsolA= 9he 27| t=A4]
ofof, MEL] ouli= HE A= E(text) 2] HY ol 2= Holar, F21o] WHE dol HEQ)
OulE ok A $A gom, dol5e AR WY oulE ZRKAL gL, I leE "okl
B4 589 4= Qlrhal Sk QJA(YEA S 2 Antonin Scalia, “Common—Law Courts in a Civil-Law
System: The Role of United States Federal Courts in Interpreting the Constitution and Laws”,
Amy Gutmann(Editor), A Matter of Interpretation, Princeton University Press, 1997, pp. 20—25

Zrz, o, 2zbejol thHThE e 2okl AL textualistO]A] literalist7} ofy2fal sfar qloh),

2 A3 wue iAol ulskt vht QuolE} Rololskmet ojel, Arjatsle] Bach

28] oA & o TS Ynsljof sh=rkE AHof ke (A e, William N,

Eskridge, Jr., Dynamic Statutory Interpretation, Harvard University Press, 1994, p. 48 ©|3},

o] 2|4l Eskridgew HalA 9] H5/3S AufshuA, o] onl= ti2= riARe] e oJ=s HolA

Ak e o ofteof whste] 7w 7= Fhekar Awgich), o yelrt AR 43 35412 Fe,

&
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= ZolH o|AE ffsto] HafAof qlo] ME] AREE w419 «]U]HHUP 0}1411} 19}
WAAGL B, A A 23 2 e aetstol
TEARQ WS FHafioF gtk Ao gA, o]ZE ojHH %@xu qga}L ELuRS
R MES] A Yujehe A IS B LEsjolt Zhsshthe o] 8H)
3} (Vereinigungstheorie)20) 7} go} gltk2)

(0]
1o
i
rE
i
124

e Bap, B, el k) He) Bzt 2] S AMe) o ZugeA HEsse)
olu|E FEAFof 3tl= o) A(HEA S 2, Ronald Dworkin, Law’s Empire, Harvard University
Press, 1986, p. 337 ©|5}, 3HH, -8 = pp. 52—-539] b=, Dworkin2 W3[j4lolgt thilef E&-2-
qu}h OHHO]_TJ_ o]a{a]— oHA—] O LA WA = 2FxF] OH/HO]E]-_L 7610}93\311] HE e
A S 7t o 24l AR whede wgol2kal siA] olF Wel4le] okl A-gslal
uch Fol tgsar glch

19) tfH{ 2013, 1. 17. A3l 20110483431 A,

20) Larenz - Canaris, %] Z(5= 1), p. 1390]X= HES] Qul= 04 #at A w3 23kehe
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2.2 HEQ| sliMdHol 2ret AR

[

BB a4 lol] el A Apa]U(Friedrich Carl von Savigny) O]} 5l 8)422-7]7)

Ao SA-B AR Sa] HB Al SO Ayslo] ek of7]of

21

22)

23

)

=

AozA FHo] ZAH P ALLYe] ZuEolel s, oleld NS AUES “HUd
(Vereinigungstheorie)”0]2}al o] 282 4= 9Jctal sFict

o<} Tdsto] th el ol e AR E= vke} o] w2 £919] 544 oulE HolA=
Ao g Hol= a4 Hol7|% sHl=tl(elld, o3H ATsxolA o 28] a1 WA 7| =
QT ol BT, o}l WAS] 77 s Fjo}ge] dhatol e 271 slell
71w Q1S o 1998, 4, 23, 4131 95T136466 AAIA T4, SAH A12020)] wHE 54
37 Abfroll /gL oll thigt S A4k A 71 9] W w Rk ThaL s Algt it el 2006, 6. 22, A
2004242 HUTIA] 24, ofpe] Al Ba WES AsRoIA “FAHOE FEHE of 7|et
S Aol Q= o EA iR o] Aok Aol ATE WA Aldxe] 1#42] A8-S 3,
G AR 4= Qlot. AL qgsiar Sl Alat st §f Alsze] Rejelid o s 2 W Aex

=)
o Hg-2 v Rerki & 4 glout, ofte] FAHOE RAVL He H9ES FHT 2 Y
ATz WA ALzl dhsfe] ofto] AN O R Favt Bl 398 2BHOR ST = Aezrt
A e A PERGE] HEL AN AlsRe] 7 HA7L A s BrtE B

gt ATE 7oA HER Aok I dsEEoR Foke 54 HEE2 Rtele 280] gtk
ool 8 Zloletal gt i 1999, 12, 10, AL 9819088 ¥, - A8-F-523 g9z A7atollA
18kl Sl AR Wash HETNEAAY] Aaeg Kot ‘Aledy o= olagh o 2006, 2. 23,
431 2005T460949 T F), olldh Y HHEA djio] TS & siAolkal & 4= qirt
AU 119] 2 System des heutigen Rimischen Rechts, Erster Band, Veit und Comp. Berlin,
1840, p. 206 o|3lolA WHESQ] dl4lo] o] ‘EHA 24 (Das grammatische Element)’ 9} ‘=2] 7]
(logische) QA 2]o]| A} (historische) 842} ‘A A| A (systematische) {45 FFHESFAL Q)
olof] H|F=o] SlA |2} Aol A= A A ok FAS ARESEAY, Es A A, (ER1F
oA 5 E 71A] 9] BolF0] ARGE|AL QLo o] ZoflAl= olF Ajlell Glo] ‘B siif o' s
gl

T o)ef Z2 34715 dieliAs B3] thEe] F 7FAl &, D ol2fgt allAr|ee EAR] VIEES
o2 gt el Bt Zlo)7] wiiell 71 sjA71EE 1] ASEA ) mEsiths H, @ wEE Al
W olgfgt 7]& ol9folle thE s4l7|EEe] Wt HollA] Hlto] s, SAFAQl 4714
aljA7]2 ehas o] obd Wyl ofUet 71 7| 1He] AAAR] Ak s YrEIA QA Ytk
HITS Alslal Qe 22 A9 “FHaid2] 3| - 5184 s} X% f5=2 AP, e
9] A, AL 2000, 33% o} =, o] Jollxl= 53] 719 474 siAle] cigh wlvhal
A ofefgt Aol A ARSI MRS SHIE sfasl] 913 7S SR e =2 A
A= T AT SR 7he] =S Astal Qe olo WEW = s E cHEe] HES
TP olgls MRS 84S Aol WA AR 9] A= 7RsshE HARe] Sjatel wlet HE
9] onlE Mstek ZlolA] o5 dolAAl YrIAte] ks AT = glthe Ae=A ol
WH3lehe Aol T2 Hio] on] & A= gofshA] Sk ool Sl Wh, Ak siAlE2

|
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SR A e oleks ele] AL 910l T gL, o] lste] WL ]S Hol]
WARS o 5 9deRe 913l WARch gtk
T WSRO el BR L ojHe] BES 71R0R 9 BRI, YAl i U o) st



A 2R A2 HEREOl AR =2 ofefoll Skl sl aliAe]aL2d A|AZ
S 54 239 siMs 1 =39 ol =3 Zlo] ohe} the i HESRY0]
u A A eke] AA1A Aedol] Blato] sfAstofof fitk= Ao, HAR s
AHAG T AR o] wet MES sishe Ao, S 2 sfa2 Ao
2 A= d¥EAY ¥MEo] Fele 7S Hel = iAW

th29) i 22 sliA o] AdoAe} vlgel delii= ¢

ok, Z2of| oj28 A= e oM 2ol wet sfoshe A,
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© e BEe s WHlAREEA WANE), Mol o4 YA BAS FHsh e Bus
She S EEASAA WD), MR ouls dlojzeel wel sletshs 2 B AR el
EEATIA WD) Al A ok Adshe FRs M3, And 98, “BAFAA e

[e}
2 P, ok HE Aol Hell R, AFETAL 2013, 34%: o]s)

24) SR A T0) 2 fiRkEe] ko]l T BT Tl @S, W= T BFgAL 20070114
Zje] Aleke] alja] WAl ApAA sA- A sljal- HaA allA e 37kx] BRiale] EAIEE
ARk, T A - A -G A A sl A-REA] djAlolak= Aok sfjAle] Hirel
St 2L 7| AAE AL Q)=HE, Aleko] Aleka|e) 7k AHof| ofste] A AH H-9-oli= Alek
2] Al 1 AHe] Edola] Edkslofol ahar, o] HypHe] se] 9ol E 1 i
22191 A3} mpbriR|ar st

25) olof ato], BHlZE= HES olsstal dldsh=t] 9lol 1 HAA AAY i3t HHEY B
(Gliderung) 2} A% 27 (Wechselbestimmung) ol 3] IFetsli= Zo] vz A| A2 Q1 Hehe] JpA ekl
SHHA] “dWxe] Asll, 159 o|24 Wy 1E|al AR F7)E Tk AR AR 1L AA|
OJu]F=£2]?A(in sich sinnvollen) HA|ZA|2] Heo] AAAd(Zusammenhang) O 2 X E] o]t A<
St 2 (Glied) 2412] WA 1742 715 7RA] 1L 149] QulE olslielazal kah=, AA% S
2 a8]al AR O E Y5l =(konstruktiv verfahrende) o] o|2]gt Hale] IA|S QJslo] Hr}
Zasict, ofd iAol AR ALY vhfj2E A9 AT X315 o)A £ wjof, vlE
AHAZF AR = ATE Alglof| U=, 18] a1 §ES] AAAT 11 Lo YRS Q= B2
Abal gl HEQ] A Aol Qs ou|E SRR watolof gt il S19tt, Karl Larens,
oA &4, HEFH s, s S, 2010, 25%.

26) Larenz * Canaris, %2] (5= 1), pp.165-1660°] W=, HES] sj&ulHof T3t AdTAe} T
SMEES ATNSHHAL, ZJA1] SO R o & (Wortsinn) 7F 1178<] 7Hs3l |4 9] AAE o]F7] wiol
oo)o| ] AJASh= Ao] | Yetttal 3t o] & Foke] L fAd ok k] IAE vEhe
o]/ (Bedeutungszusammenhang) ©. & o]F0IA|H, oulahA/d2 thA] 529 uiA S o 4=
QA Btk Zloloh w3l YW Aol AE - HAEH 78] $A18R=A] ofdAE HEHoR A5
SHA| o718t 4= Qirhi= AR 1] ik do) ofetar gket ghH, el HEs A Y] 94
L} At 9] ou], IAte] 52, WMEL] o] KA #0878 dlgstolof gtk AR
A, AT wjske] MAs AL 2001, 217-218% ZhE,
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2 | SA0] SHBES] QA EASH ol Tk =,
TR EAFA] 4ol QoIAE olW QlRte] SlmL SRS Bl 9]

AE Boe s41e] Algol A Aleks Aotk el of 714 Eelo] slAe] Azt
sk AL AriHel Axjo] ofin, dels o WES] FMo] Qirka Tk B9
o EAa a7 solA] WaHe] A=A Bl thh T o]2u} W Aol
o] o] 9ot B1] /K53t Gu|E ol 4 T Hele]

o1 Bast glom,
A

Folxl ofmE} Agke sjAo] 7hsshA 30

27) AAE, HY =G ), 224%F 9 235%F,

28) Larenz - Canaris, 9F°] B(% 1), p. 14304 MEIER-HAYOZ] E3S olgale], 7153t o]eje]
H9](Bereich des moglichen Wortsinns)ol| 4] &2 af|4-2 ¢ o)Ak 34 (Ausdeutung) @] o Asl4
(Umdeutung) ]2}l SPHA], thit 5172 oJn]e} 2o “¢io]9] 9o} &](sprachlich eindeutigen)” &]w]
Hir) QPAICT! Wiflo] e HE 2ol SfHe ool Ejo] AAXSIAA o, shale) 2t
7t oole] 7kt 9] thell 9] 9 S WES) M ickenerginng)o] BAECY Sk, 23
2, oRlx - kel S o, WEPRPIE, AESTAL 2000, 187E0IA L Umdeutung' S *SHH]
QJepoleti wefai)

29) PR, LTI o O L SIS W E: Tefule] HShIE S o, e
skl Wl A1l 3%, A2osln HHslEA, 2000, 12, 190Z&0)| A= FepH(Ernst A, Kramer) 2]
Juristische Methodenlehre, (Bern: Stimpfli Verlag, 1998)2] W-&& A7l8lal ¢J=t], Kramero]
wER o] SAS ael AU Wiol W] Aol ks o A9} o] A
A7 A RS SIS 299 2 U ole] E2intra verba logis)’, WES 0|2
Thsat e Sstol Sl HEAI] thet S2S WS 4 GlolA ol W HolA] 312 Jute]
= 7= W 8F] S A (praeter verba legis)’, HE2] oQjoll= =L L] o] oJshH
Foll HEAL alldo] F 4= gl A=A Mo Wk S (contra verba legis)” OJFA AlOZ
L, W) Hieks AN H44 SZaelao] EAlETtaL it}

30) Larenz -+ Canaris, 2] 2(F 1), p. 1879] w2, 3[4 2] A% (Forsetzung) &2 A] Hik2] sHE A
AsPHA olo] a4l kA= FEelo] 7153t oJu]9] SHA|(die Grenze des mdglichen Wortsinns)’
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[e]
AX

ol A thE W82 a0l 7hsetAloll theh =l MES A Beisto] 2
= A2 textualism)= W2
5

g7l v s

5t
o =S HAISAL Belut ge] sashs o9l W A ARSI olg}

oo BARA 42 Frohe Yol 1 WS F o WA B 9 Aom

Aglel] A3 WEol girkar slo] wite] ke vtk 4 glong wgel 52
o] QHE Aol ko] S Bl T FAS HED 4 ek Zlo] S
wAR o SR Lt ARl

A AN
WU A - A B 9 R ol AL, BlllEst ARl “HETF el of

Al kit o] AAIE Hol HEH R EEH MIFJolAN MES] 2o gt 54 viol 9=
e o] ZARZ(Liickenausfilllung) 24 “HEWAZ HEA(gesetzesimmanente
Rechtsforbildung)’, o] SAIE HolAAE AA] F2A el Hel W T2]a 71 A= el 9= WP
2 ‘HEZX YA HIAl(gesetzesiibersteigende Rechtsforbildung)’o]2tal 3}k
31) EupHfAE o= M3 iH(Digesta) o= “Edloll Fol4do] §ittH Qg FAKLE A2 51854
OF=C}Cum in verbis nulla ambiguitas est, non debet admitti voluntatis quaestio)”gh= 10|
21t} Rolf Corpus Iuris Civilis, V Digesten 28—34, CFM, 2012, p. 423 #=%, sHA3)z} A|32¢-S
A5 (legatis) I} 4875 (fideicommissis) of] TgF W-8-2 TFFIL QAN 9] M2 EASAHA w4
I AdElo] AMEE7|E it
32) HAE 49| HESA, oleHt £AF2(textualism) 2 FETt v]=re] Azbe|of tiol w=H,
HES sl oA ] 522 YgRe] Yk(the intent of legislature) S AYdH= Zoletal
o] oo R FF A= SHA|UL, HES] F(text)o] THESIH A& £l Zo]x] AL
g off Awof sl=r} skl E=r}. Egh, 93= dAreh HHEnt ofy e}l o2 WytE AT
5= YA, of= Aol drstal ofe]A ARIAE AAstAL o)A WES LA A(rewrite) A
HYQ] ol obekal gkt Anton Scalia, $FO] =w(5 18), p. 16 =,
Larenz * Canaris, %9] #(5£ 1), p. 1910 W21, HE0] 1 AR EHE ofu] TAE|o] §l3o] HAlgt
gheoA] W de] dgto] Mol &eithar gt gk, Wo] 48 BEelr] flsto] ErkasiA 87
= H3A8A 7lsd o] AHapgola Ha2oR o S& BTt 7N AR O R QIHALEA
FReke WA 75 thE Zlolal, @A qlojA] ejutet MAS A4 B, A=,
APHE] A 55 AR Helldloll slolx] el WA xd 7]s-S FHtt AAE o)7L k=
HITHO 2= @AY, Ftweat G2, “ThrollA] Wedslal, St adxe) jisAlE, A=l 72 32,
o] Fiof tisfia= Aztejol tiHE QRe] Al=r) rulgh 79 =, A719] A4x(scrivener’s error) 2]
ZSoll= BT fEwolE Etstal W AA|E Auli= Zlo] a4 Lo vishA] g=riar gt}
of710fA Azke]of tiHEhE A1719] Ax(scrivener’s error)ol SiEahe ¢l = 1989d ] AN Green
v. Bock Laundry Mach, Co, WZA¥} ZHsto] HE|A “u]il(defendant)”’2}al Skl QANE FAMAY
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of (Wortsim)el] ISRt 0] U =2 2o ket Ak Bas s
o] WEO) Bl Sof TRE] A S B9 Felo] W2 shAo] Tk B
28HE QAL AAMAA olLeA e W) T AXF B
olo] ol skt Z90E PR F9 5 oJ9l2el B9Me 2ele o
ol oJulo} k2 jAo] K5k Hofok & Holek

1) 319l (criminal defendant)o] =3tEl= Zlo] Elgalal JIAMAF 1] 1l(civil defendant)of| A= Z-8-5| 4]
ofof & A5 5L qlrk o] ¥¥sto] Anton Scalia, $F9] =3 18), p. 20 =, SHARL
2ZFejof tiiyke] EA5-4HA] JalAES HlEehHA] Tt PRLe] o=E bS] viARE 21 okt
= AR U] FE(rule of lenity) & 273t B} 7|2 0= HrolERIth= FojA] We] F4o] 3jj4l9)
o] H = QS-S ARISKL Stk AskE Aviehl Sl Ul B3oR2e 25, “Edeild WA
& P, HEA Y A, WHEAL 2000, 162% o]} k.,

35) Larenz - Canaris, &2 2I(F 1), p. 210 o|5}o] w2 o]t A= “2u| % (verdeckte)” S22 (Liicke)
olgfal skl o]ggh SA e B2 oulof upel 84 AghS Falshs “EA 22 Eax(telelogischen
Reduktion)”o] Sf3}e] ol ol 7k 3.

36) TR o]e} wAste] “ojo] @A (o]EH} HAER] SAadiAlY] ) T AR siAY] a0l
v} AR 4] 2] ol &Jste], 1 Hte] A 8RS oQjF oz A7lsto] sjAd Ba(gd
1998, 4, 23, 95T1364662] RITH o) ebALL, “HIAPHO] AW 2:30] Fefsfld] = w=elsjinte s
AAA HEA EAS AT = gAY A1 Aojahdel AAIs] RiskA == At efiw)e= 45
(Tl 1994, 8, 12, 93t+52808)”, “H& AW GAloll YHAL A8 ofldalA] Zakalr] wize] HE=
TREA] FUAY B2 - (e 1998, 4. 23, AL 951136466 A AT H4 <
theoldof| gt HE003)” Solle 82 A8HIE AlRtehs slals s, MEd EAS Pelde
2 ofldstar Hojuhdol A3ttt AnE =2 4 AEE S ol edelA] e welo] HEdH
ZHso] MY 5= k= oS Holar Sirk

37) BFd, “HEC EeE W2 ajat HEL] Elofl sk siA, EskAT AleH AL, g Ecks,
2003, 5, 208%; olslol|Xl=, FuHolA Q== AW Al de|2A], AHY 85 £ 1=
Aol 288 49 Bl U3l A& (absurd result)o]] =S| EaL 937t 19 BREUglE A0E
OB 27} Gk e 9o welo] 1 ARHe] Fol Trhzo] ojujo] ] gRorh
2|7} Qlckal sPHA] Veronica M, Dougherty®] =& “Absurdity and the Limits of Literalism:
Defining the Absurd Result Principle in Statutory Interpretation”®] W82 A7|6kal Qo) E5E
2] i e ol MES £ IHE AT A St dae] mEdiths ol i & &
A4 g AR EA, O 1989, 9. 12, A1 8752365 HUgkelA)] w4, o 1998, 4, 23, Adal
95T136466 Aol B4 o] B, tied 1999, 8. 19, Alal 9851857 UGl T o] HEo]
A 5= dAskaL Sick

38) ole} Hste], D HES] SH0] 9= 49, @ HES] 8o AT weHo|AY 5= 45, @
HE9| Hgo] 4lsH| vige]zol A Hi=EHQl 745, @ AlS|HElE FAlSto] wgh 49 5ol WE

g2 At HEEA Wiske siAo] 7hssittal gt Asi=e vhd, 91¢] (5 37), 186-188

2% Az, o] 2o M2, ‘HEQ AL H(praeter legem) A2 3l 7}2] ol A

o] Faf RiEEAel wste] ol G5 AAIBIAL QA itk SRt A9 A g sfj4lo]
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AgEele] sol Tt W 7o) sl HIT

olo] Thsfe] WE] AnA B2 5 Ao} xejo] Wit wetolet sefehs A
Mhe} Aol A AR A o] ko] TekslA Hme Fpkao|n HebgR A4S
71 Spel] Qa9 O] Bl tid Sele S A A Tl et
SO 4 slowl 531 el s g ol AR SY s
21§87 ol FThE BAZA SN0 LEHTIIDS ol F= £
S T Sl ) SIS A1 S Sl AoIeh et aie ] sk
Ao] AlehA ZExIu gole] 233 BAglo] BRES A A1 4 LAl offol
ul, Z1efat shAlo] WhEA] HRsitha BI|E of ek

St v Az A Belel) QlZiet shlol, qluixtel ofmel FAIEt 1

=

AL BA3] SelelAv A3 7ol wslel whe 4 girki HekEls 49 ARs saelek
s},

B2 SHolE Ak AL FTHAR PURAL IR0 sk FuhH-u22 st
o] Qgollx] B3 @le] WAl Fol PRl BAL 710w Sh AT BaH s
L A1 -S4 el SISIE Sl sl Aolel olefe £

39

=

al, Tk shpe] ZHpE WHelA? OIE* %é 5 %iﬁh o}E‘WE ‘7”4’“& Al -*r WE=

A2 ez ZASicka Fich Ernst A, Kramer, $Fo] #(F 29), p. 224; A 9Fro] =R(F
29), 196Z)| 4 A4

ole} THsto], MaAlS w5k AREoln], o] WellAolgt 1 FolErkE AHA sfAfolar, MY
shejajle EFsteiE olE AR oo ® wolsd £ glon, o a5 ofudt FHEE

40

=

T8 HYol ks Zle AR sl ml=, =, T2, A 9 92Ut ApisiAe] R8s
AL Qe SR Fed, e WaAEr, ek Alsd, dAdiek wetd, 1998,
12, F=

41) AT APRIE] e ARgol Rt B RE SIS, “ARIet H: MU ME A 71l gt
AT o] wstofr, Mgt st A6 A2, AHishal Hekdtay, 2005, 6. =, o]
= 346%0| w=r, “HES Il tiek T dubE o= MES Aozt o] APl % TOrEl
7l 9 ERremA ZHgelM e GRAHE Alele] FAR geje] Ayl EelRhe FElE APHE-

ofIA] XA ARFET} 71 ofmof] sl FFH R sjAlstal Addshs JTS et A1, A4
F-ol|A] B HES| Aol thgt o]3t ofalli= EbdalA] ¢t dfukshH o ARREe] HEof| thgh
AP0 hcto] T1 AJt9] 2)3] 2] th4=0] A2 HE | ATol FRehA] Gerhy, ol3)= ofH AoRE
T1of| REgate] APELS] gt HEAS ST EE Rl 7HAA i, AAR 29 3 4
= T8 7HAL 97| WiEolpElaL gt
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[ Abstract ]

Interpretation of Civil Law Clauses on
Denial of Paternity Action

Park, Sirl-A*

The purpose of this article lies in the evaluation and interpretation of the Supreme Court
decision addressing the problem of interpreting Articles 846, 847, and 851 of the Civil Act,
which stipulate the standing to sue and the limitation period for lawsuits in denial of paternity
actions. As for the purpose of interpreting laws, the South Korean Supreme Court aims at
legal interpretation that finds concrete validity within the scope of not harming legal stability
and, to achieve this, makes it a principle to interpret laws as faithfully as possible to the
usual meanings of expressions used in laws, stipulating that the demand for valid legal
interpretation must be met by additionally making use of systematic and logical interpretation
methods that take into consideration the legislative intent and purposes and revision history
of laws and their harmony with the entire legal order. Based on such principles, the decision
in question likewise devoted the greatest effort to the elucidation of the meaning of “wife,”
who has the standing to sue in denial of paternity actions, stipulated in Articles 846 and
847 of the Civil Act. What must be noted in the decision in question is that it restricts
the meaning of “wife” to the “biological mother of the child(ren)” in consideration of the
reasons for the revision of Articles 846 and 847, the relationships among these and other
articles, and the intention of the denial of paternity system even though “remarried wife”
can be included within the scope of “wife” according to the usual meaning of the expression.
Such a stance on the part of the Supreme Court is desirable in terms of the fact that
interpretations restricting the meanings of expressions are possible when there are deficiencies
in laws notwithstanding the customary meanings of the expressions.

On the other hand, the controversial aspect of the decision in question is that even though

* Attorney at Law, Ministry of Government Legislation
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it was necessary to verify whether the requirement for applying Article 851, or the requirement
of “If+-- the husband or wife dies within the period mentioned in Article 847 (1),” had been
fulfilled in order to apply Article 851 to this case, the Supreme Court, omitting such verification
and assuming that Article 851 was applicable, only judged whether the plaintiff had adhered
to the limitation period for lawsuits. When this aspect is judged, in the case of the issue
in question, it becomes problematic whether Article 851 is applicable even when the father
possessing the right to the denial of paternity has died without knowing beforehand the
existence of reasons for the denial of paternity. However, when seen in terms of both the
values protected by the denial of paternity system and the nature of Article 851, in the case
of the issue in question, Article 851 is applicable so that the plaintiff must be seen as being

able to institute a denial of paternity action based on Article 851.

[Key Words] Denial of paternity action, Standing to sue, Limitation period for lawsuit, Deficiency

in law, Analogy



