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2] 2 = 2 (risk management) o] T 3 7+ A| o] 75 A A 5} o
2 el 2o RA$E AYISHATh B3] E£AVE R 3717 of
(Delaware) 3] b o] ] shol A2 5 4 3] 4}
of s Al = Eefgllof 51 o] 285 Uk

ol o} TS A = 9] 5Lt} v = o HFY 91 9] Countrywide Financial Corporation 5=
A E T olgbal 3 4= Qi o] AFo A = AWSEE YRkl 2 Qa2 g of
244e] ol Ate] 51 E 2F 3k WebelolF ol st o] AF) A o} Sk
of gt ¥4 Tk7| -2 Caremark A7 B A AR 7HA] o] et i 3t 4= 9] =1|, Caremark A
A B2 AN F=FTHLY RAFA WA EHF Yol L 2 0] o Aolzt
31 8k 4= Qo whebA] Caremark AL T2 40 A O 7t gt 2] A Q13 9] = g
23 e o Aufj o] ZA| o thafj A= o] B A AL E=A Y AR EAL A A o] g
Atk
H = o A& A A, Countrywide Financial Corporation =5 tf] 3 A< T4 O] AL A THA|
B2 A& B4t =4, Dol AT o] ALY A5 Y o HeE| & B4
t}. Al &), Countrywide Financial Corporation =5t # 4~ T2 of| A Skl = 2] A3 ThE] o
5k o] Abe] = o] BA| S B A5}t ufx]al o 2 Countrywide Financial Corporation
Frl s wHo] S8 JAPHA oA A o ol diaf e WA AlA & HES
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AZ22 06 2 u)= A= Y 9] Countrywide Financial Corporation 255t 4% -2 0] &
2] 5] AbE AL 9] o] Abe)] ZhA] o) ol ol & e W AIAPE-S Th 3 2k U, A 3l A

AT A=A A& FHA 7= Fetol 587189
Y PSR 5 e gdol 2 5
AR, CFC FF R aSHd oA L5 A4 2, =
v 2o 2 mf, 92 HAAY] FAANA = E B P A 0 A = o] A3} ke Al S

SHA AEE o7t vkl Eoh
[ZHI0f] AR, Sl T3t B|ATOISMS BlAT Bl ZEHEAS, MM
Zololg EAolR, YIHME

2008 2 A= AAY F89719] A0S vhefstA AR 4= =t Al AA
A fdemE W2 ofakgo] 7|91t H= U=} opAotol| A o] A =52
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Qolowi Aumatel FHLNYES B4 2jAmrt 2 29, 418w ﬂwu e
uKconflicts of interest) 5-& 5 4= Itk AA|, WEA %aﬁ% A3t AL

olgt T571¢ At thro] g5 7]de] Eatel] AsHA =, =AY Fa
olog g7 H=gt glAT QA3 Q(excessive risk-taking)7} F-ZFE AL Qlch
Tt, 7ol v=gt 2las OJ—’F?%‘HE ko] Fg7Ie] 2 &4 UA
A, A= AR FAR gz FHAlas= AlsshAl e oF =A =3l
Z o]t
019} Zol It 2lad Y= 2 —éél% YL LAFSEAL AR 1] X3
H 557180 T oARI7F Bt g3 14=Riflof] thef] HAIS RS A EEHA
olgYsIA] AT 2|2 2 (risk management)ol] thsl A S 2 HsHA| o5}
Al Ut A= oItz vl FEEASS Al7IskelTE 53] A7 E 5571
o] tj 2ol defeol(Delaware)7= SIA] ] ofsto] A E F=A|S|A7] wiizol oA
o] Ao ffute] ZAof thsliA= detofFr]o] A-&-F ]t
detefoja=Riol ok, ojAte] ZRAol futo]l that 2] 7 |E2- Caremark AR
AL Aol o 4= lr) 1| Caremark AR A4 o] ZRAI o= FH A
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1) FE9Ie] 2EA 1 MgRIL Alg Rolels o] Sk, = AT HA 7RSS
A7 §ASIGT, 2R0) FERFES S7HI717] S8 AUGFAH S A3 on, Fannie
Mae(Federal National Mortgage Association), Freddie Mac(Federal Home Loan Mortgage
Corporation) ¥} 72 A E 27| (Government Sponsored Enterprises) 3l FeAEgEAHS] =4
3= 48] -2 Zo] EA|Grkal 3t} Kenneth E, Scott, “The Financial Crisis: Cause and Lessons’,
Journal of Applied Corporate Finance, Vol, 22, No, 3, 2010,

Fg91719) gelos @ thro] 2ulSe] HEA Pl 2lAaS SIXT 4 e S 25 Tk
ik @ AAAR 02 ATt AR A BATE Ago] Alol=lA] Hgilar, T Agol tigt S8
o] A7) ¢ligiet AL A Ask= Adll7} 9Jtt Robert J. Schiller, “Democratizing and Humanizing
Finance, Randall S, Kroszner & Robert J, Schiller” Reforming U, S. Financial Markets, The
MIT Press, 2011, p. 5.
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3) Franklin A, Gevurtz, ‘The Role of Corporate Law in Preventing a Financial Crisis: Reflections
on In re Citigroup Inc., Shareholder Derivative Litigation”, 23 Pac. McGeorge Global Bus, &
Dev, L, J. 113, pp. 115-116 (2010),

4) 1d., p. 116,

5) A, “m=r¢] JPMorgan Chase F=5Thitad WAL o]ALY] ZHEqlof et A+, 23 A
Algd Az, 23], 2015, 163%,
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A AL FAIF7E St 2laa 3] Ee B o] disiA= ol g A
H=A9] ofiizl A WA o] BT glrko

e BAIR} 28 WA NS OE T S| SRl ol SRIENS] Comtyvide
Financial Corporation8)(0]s} “CFC’2}al 3t} oA TA%o|z2kal & 4~ Qlth
CRezzo| s Be) A AHe 2 Ay sl 2als} ole) 2h=ag)
of Bl FH 4 gt T ol Lvk CFCo) oAk 1934 ZRANY A0z
b3H(§10(b) of the Securities Exchange Act of 1934)2 9JWIa}4lS Mk ol el dletgloj=
HAFS] ZhA| 9] % (duty to monitor)E HRFITEIL A7) wjFo]ch10)

olefet W A FollAl 1 =RoIAE olxje] ZERle] BAle] 20E BRI
BT}, CFOF0) T ol Abiglo] 222 Bejof welat o|aje] ZEalo)]
s Hietks] oulrt s ES 87 wiZelh CFC7| dakeflofs=2] jlolirk=
ol olafe] Al fiREe= QIgH A= Qfof disiA= detelofrHol A-8-= ik
ofs} & w=wollM= 3A, CFC Ftjad TS| AFdEA e} 4*7331]% A8k

AL FHeD). &4, dEhlolF A2 oAkl A=l el M AR, AlA,
CFC Tt oA Sle 2f2am ol tieh o] =21y wAIE At
CTHIV). 22422 CFC FFtjiad Tdo] 2] SIAPHA o] ARe] ZhA] &) 5o] His]
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6) thiEzlel =R O R Fric J, Pan, ‘A Board’s Duty to Monitor’, 54 N, ¥, L, Sch, L Rev, 717
(2009/2010); Robert T, Miller, “The Board’s Duty to Monitor Risk After Citigroup’, 12 U Pa,
J. Bus, L 1153 (2010); Robert T. Miller, “Oversight Liability for Risk—Management Failures
at Financial Firms’, 84 S Cal L. Rev, 47 (2010); Stephen M, Bainbridge, ‘Caremark and
Enterprise Risk Management’, 34 Jowa J Corp, L. 967, 2009.

7) United States District Court for the Central District of California,

8) 2006¢ Countrywide Financial Corporation< vt U] RE HEAlctH o&0] 20%5 Wigshal Ud
Z|tfjo] Fsihe i tiE 3 Kmortgage lender) =, 2008'd F-8-917] Aloll T=A4ke] $171¢] AslA| =%L
t} 2008 79, Bank of AmericaZ} FAk] 2|3t Countrywide Financial Corporation= ¢14>5}%ic},
See <https://en, wikipedia,org/wiki/Bank of America Home Loans)(2015—08—25).

9) In re Countrywide Fin, Corp, Derivative Litig., 554 F. Supp. 2d 1044 (May 14, 2008).

10) & adolA Yile 9719 FFtiELSS AVISHlEt], 1~32 7 garso] Ao, ST
2 FYJO)RE AR ARITE FSIGIAL, ozt A WH](corporate waste) S 25T
I ISl 4= WRAARE 85181, 5= H]aL oAzl ARISIFE fsto] RAARE
A st KF7ota 51 o, 6~9% 1934 SHAE AJ10% b} SECTH2] 10b—5(SEC Rule
10b—5)& E3et A5y fINtskitkar 34s1qlth 1d., p. 1056,
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1. AMEEA

H 440] 931 o7k WALE] 2] 9 Arkansas Teacher Retirement System), S22+
Ay - A2 FHFire & Police Pension Association of Colorado), U] A|A|1]-33-ZLZ2A}LE| 4]
&H(Public Employees Retirement System of Mississippi) & 5% =5 A+ =7](Central
Laborers Pension Fund)©]th.1)

2 250 BEAe 1ils FYHEgES Ao R she w69 CRCIH|, CFC
< dEtlolFol A A E AR A ELolF=9] Calabasasoll 242 il UUeh 7
d ¥]al= CFCO 1179] ojAle} 378 2] 3ol /th12)

Y11= CFC7} ¥4 A& (non-conforming loans)-S EH|514 1, €147 )& (underwriting
standards)2- 1RIeE &2 shalom, A2}l SliX|(hedge)E SHA| Hslal thEsda=
SR Xk s

ChA] 2t A4, CFC= 2002958 2006'd 9] 717t “5-¢tel At =(conforming
loans)Hr} ZAA o= QHHsHA] oF2 HAANES Sisidl=tl, HAdtES
Fannie Mae(Federal National Mortgage Association), Freddie Mac(Federal Home Loan
Mortgage Corporation)1} ZH-2 ZFH A7 el vi=d o= gl= AJ& 9] Aot E3L

CFCE A52Q) IAo|x-&e] FegriEnye olg /b 499 927} 2 1)

AT Y22 AGAA WS whredehy TRy olelst 3o HHEA
BEe HEAQ AAhZe] 3| eaazt W Ak S S, AVSAREAE

o
oany1 98] 9 Tt AL 508 BB 7F QoIA] A2 S:9do]

BEI A9 I oS /A0 R JFolsel] AU 24Tt ZILkD SA, CRO:

—_—

(stated income

11) Id., p. 1049,

12) 1d.. p, 1049

13) 1d., p. 1050,

14) 71U diEdES A0 WAl #Alo| Y&t tER Ao tiell 71 oJH &55HAFE
f8EA] okt 1d., p. 1050,

15) A7 dudiESAtEo| o HEe] Felu R S43(adjustable rate mortgage; ARM), pay—option
ARMs, FEIR]EAILEAE (home equity lines of credit; HELOCs) 5] 1%It}. Pay—option ARMs
L 2ol oje] olAhk S HAgie] WS WT SHS AT, 1 e ol fhEE
ol BlalAkz BhaAHEoIck, HELOCsi= Ali<=$] Akelal 28] 7}2e] Aol Ghush Al<ed) Felgh
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AT easr} 2 oSS AT o, A dhEAS e F5 SNsklcko A,
CFC] 33152 20034158 200642] 47184710 £ Bae] thol dhat théss
T BAUSPA fABIHOm, BAL] fo| A retained interests)o] The S1A = Fafe
o]#] Fofch1n)

olo] Elste] it CRCE] 1] 15| RUZAE SIS WEAANE s19iehom
Fshle. A0 0 2 20079 29, 452 9H CFCO) BEFe] 71X)7) 20089 19
sere] ulEbb Ferskeer

o1AFe] FHACI: Ol ThRIsto] 1T lele] BHBSI Fele| R W 7Aoo
BAE 355} oA o)FLo] Aol 7] A W75 ZY8l= 5432 (misconduct)

o] 2717} Hrka sl A oAk AAsHA 1o AR1olRE ofalsielTh Y,

CFCO] EAlo]) B3t F-8XHEE F53] Tolet 4= 991 Aol F2gslalt o vot

7} Qe ARl go] 2718k Gkl she A1AHe] 2Alo]E BSH o] Alsls CFC7}

A 4 s tES $XIsHe AL Fus] 913 ofrel 2AE HskA eokria
¢

23 pelo] PR BAS

ol2iat 1310] Zgko] tiel) WEARe] T319] (ROl 91717} o) ado] AR

o] Folg 9E S5 Itk JE o2 49 ZekE A1Aetelan, Vi mais

] AuITIAASZ](Federal Rule of Civil Procedure)??) @ A}21Z5H A~471] & B (Private
itigation Reform Act of 1995)23)-& ZAR 49 ZslE AlA TR

oy

Securities

Hi=4Eolth 1d., pp. 1050-1051,

16) Id., p. 1051,

17) Id., p. 1052,

18) 1d., pp. 1053—1054,

19) 1d., pp. 1054-1055,

20) 1d., p. 1055,

21) 1d., p. 1081,

22) Federal Rule of Civil Procedure $§8§§12(b)(6), 9(b), 8(a)(2).

23) Private Securities Litigation Reform Act of 1995 15 U. S. C. $§878u—4(b)(1), 78u—4(b)(2),
78u—5(c)()(A), $78u—5(c)(2)(A).

24) In re Countrywide Fin, Corp. Derivative Litig., 554 F. Supp. 2d 1044, pp. 1048-1049,
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2. IHE QA
AA, ?i‘%“%ﬂ%% @ *P@%—?ﬂiiﬁ@lt‘é stoll A Harz =48k Aol a1

o v*’?ﬂﬁ SARIANA AP 7T HA == A]
S o:],l[i.gj } E}g Qo= 112Jof] L3t 7| F(scienter-based standard)o| Z-&-Flrh=
Mt @ 1105 wetel uf, nE FS EyFo s BAskx oku, HAHoR Pt

AT

AR, YL oAz A2 0]l AlFZQ) ghel 4 ghAle] sfejol ofsl S
= Ale] BAPE SRR A4S Bl o]ae 749 oFolE 95l oedow oy
514 grob o] ojie] oael A7t 5

Bt BAlstEA AUEEEe] ot ofno] Tl BAAY owy mu
(deliberate recklessness)2] 7}3F Z=20] Z7 = o] L] ZFA| Q) djefj o] BAlo|w £a5}
A HgEkT BT

Y, A AE U317k CRCe] olARlol et 24171 0) AR Tdemand) S 514

N
—_

ok 79 WEAO| W]1Q] CFCO| 4718} A14E AX8] s AvaHT7} Folst
L e F55] ZEslolopt SrhaL WAlSIEA APARTO] Fol4o] digt ¥ele)

T2 CFCO A deellol=He) Qe &=, detglolFrS AH
o] rrolAjo] wt L7]{— 2 (D Aronson 7]Z(Aronson Test)28)x} (2) Rales 7]Z=(Rales
Test?9)S 2-8skal Qrtal HAsHGI . -] far) 7id waiso] o|Abg]e] gt

25) APRZEASINEHLE Y17t 7 (deceive), /\Vﬂ}_—é—(mampulate) FE= AP7|(defraud) 2] 2]=(intent)
2 TS A, 2 T00] 749 FES Q07| A A e A askn ok 2k
o] A o] oln 2] HEatAl(deliberate recklessness) 2] 71'?71- A3} (circumstantial evidence)
£ Agsiolol s, Tt 57] 9 7|SloR Wl RS Fue 4 S AL AT ot
Id., p. 1057.
26) 1d.. p. 1056.
27) 1d.. p. 1077,
28) Aronson v, Lewis, 473 A, 2d 805 (Del, 1984).
29) Rales v, Blasband, 634 A, 2d 927 (Del, 1993),
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Sl ke o ole] 7hx) WA O S A sk AdstA Sairkn sk
gloma ApATe] Fop ofste] Teke Rales 7|20 ufefok shehi ThAlsHCk
A AL e Unsk Slsle] Tl distel AR Ao THs AL
A717] $18F A4 20| Al2wlZ el o|Abgle] ZhAlejite] sEo) SAS Fathn
AT 2 $1908]0] TAo] Sk the] AukAel Fiee] ol47]E Sl

o) =2 AekeT FAlel obe =G HokA Skttt BAIShTkD

I oAl ZH==el Wale] 719w}

1. o]Ale] A=Y 7|9 : 1963 GrahamAbA #HZA

221 SJALO] AbYf Aol =005 7
o|a1, AFXES Aok ?j} ﬂ‘ﬂﬂ%ﬂ ‘zlﬁ}vt« A& shols) ot 1] 1960 714
detelolF oJAE7F Y] SIS oL WAsh e $5x(legal compliance)
=2 gHals AL Bl 5 A AES Ox]Fjof 8F o]Ake] Alolo)Ey} QliTlal= 7|9
J%J Aol il AHAQ AL 51| ghokel). o]=gh EAlol Tt
GrahamAR #3201 ¢l =], detgllols i

1.2 GrahamA}Z1 TtA

121 ARAIZHA)
EAMAE A7 58 AR - dBuE JYeE dh= ti7]YgQl Allis-Chalmers

30) In re Countrywide Fin, Corp, Derivative Litig., 554 F. Supp. 2d 1044, pp. 1079-1080,

31) 1d., p. 1082,

32) Graham v, Allis—Chalmers Manufacturing Co., 188 A, 2d 125 (Del. 1963).

33) Martin Petrin, “Assessing Delaware’s Oversight Jurisprudence: A Policy and Theory Perspective’,
5 Va L. & Bus, Rev, 433 (2011), p. 439,
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Manufacturing Company} 1 -1 ¢10] FA=Iete] 7A@ A olu A& 5o S4F
AW Sk ola] g4 7|4 Fot £, Allis-ChalmersAke] F25:50] o|AFSo| ta]
EHIAH ko 015 Allis-ChalmersAb7} 2 23S ujAkSF AL A L5t 22 E
2ol ek

122 THELX|

Yepgois UL “ojg Aorle
o)Al EAIRIERL o4 ol 7} gl SPASIS Sohi7] Stk Blake)
Hll(a corporate system of espionage)= 1550l AF5A1 = QioPBSekal TAIsHE A
O Ak= THAIA| AHl(a system of watchfulness)S 531 oJofF Shtal o= 1o 4

HiHSHER30 ARAOR delgol YA FAUSe] HAFAES Mg
I

Alo] Q= FHabsent cause for suspicion),

==

= Q18] SAbE 31 Agicks ol Tt R WEe] BARA 33 oAFEE Bglo]
Qlrh BE FHEUY YL ST Pk olikSo] FUUSS SHIAY
94k AFS 9T YUTHE W ATFHOR FUsh TULHT BAISIHL)

Nolo] o] E|9el GrahamAbz 49
%’iL gk A U9 H‘ﬁﬁ“ﬂ 5= AAI8}

7] $IRE AIRhE FESIAL A5 AL A o]Ake] ZAIelRE girka sHe AXS

34) A, “uls kgl A oake] FHERQle) Wl w|THA I -Stone v, RitterAbd T2
FAoR— Wskd A56%, Sk, 2014, 190% Z4E 46,

35) 188 A, 2d 125, p. 130,

36) Id,

37) 1d., p. 131,

38) A, o] =L 34), 191F,

o
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2. oJAke] =AY O] WA ¢ 19961 CaremarkA B2

2.1 =9|9o| u{&A

HE4] 2 Hste] SFof= E16lal GrahamARd A2 301 o)) ojAle] =3
ol 3k -2 Trelleading cas9) 2 ol S%ick. L] ol2fh Aol HstE Wolal
=} dEfgo]lF W H Q9] Chancellor?] William T. Allen TAP | S50 3E449] 3l5)
ol gt HARE SHHA o|Ake] TAIRE +fadh= 4] 7Ieol HeliA =2 719]
= 3] oIk

oS

=

2.2 CaremarkAtz4 =

221 ARAEHA

&1 2] 1= 0](Illinois)F=2] Northbrooko]| HEX-E =31 HealthcareAF ol A= SAFRI
Caremark A7} TR SHFE Q)2 7|27} B= dle] 3y HollAf =571 o] Abef| thisf
EFS A7 5, 199549 69 taE0] FARAZE st Zlof Hefsti=t,
o|2fgt Shsfiete]l Tl WY U= &7 ARt FFARIRFE O 41 of| Tt Hcho]
HALA #A 24 Aol I H A 2] Chancellor?] William T. Allen AR} ZHAJ S
Aoleh0

222 TAQX|

Yalglol FHYNL Caremark A} WA o] ke] ZHA O] Sfko 2 Ik
AU AR Bato] theat o] WABHIL. Z “CaremarkAke] o AEo]
BAL] FUUES AP BBl QSO RH FOJRS NGRS 57
7) 918 LTSS A, o AFS0] WESNINS Ayska Gk AHLE ket
S B, WEINISIE ARk Qleks APAS egtolobl Ptk Mt g
A, o|AHEe] T3t AR WIS SIak of R AHAXES HskA] sk, YA,

o
-

Rl

39) Martin Petrin, supra note 33, p. 440,

40) Ao, ore] =R(Z 34), 191% 7} 51,

41) In re Caremark International Inc, Derivative Litigation, 698 A, 2d 959, pp. 960—966 (Del, Ch,
1996).
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223 mziQ| o9
Chancellor?] AllenZtAl= Caremark A4 B2 S slHA o3 22 T 71K B4
GOl FAckar ek AA, oA FAke] T =9 (legal compliance)ol] tslo] Hrk
{39 PN TE Sel e fET Bt Aok Holth S, ojafe] Aol
Ao Feiaelne] opio] Tt Hele] TS oaea—a—}xl oro A o|apt 7h4le)
_‘?_

ofsak HhHell Wato] B YA Tk ok 2 1A

o3t T 7}x] B2A1S 2AI5l7] 9I5t] Chancellore] AllenTAR= o]ALS] ZHA QS
shjat 8)<]7]2(a standard of conduct)S 35| 3F HhHol|, B213} Hezso] AA o
tisto] oAk} Qe Rubsl= Welo] WIS Alokshs A UTH7](a standard of

review)= e} CrAT)

(

¢

Uk Caremark 2] A 25 += 420 Attal H71e 5= Qle}. CaremarkARd T2
42) 1d., p. 971,
43) 1d,
44) 1d., p. 972,
45) 1d., p. 971,

46) Jennifer Arlen, “The Story of Allis—Chalmers, Caremark, and Stone: Directors’ Evolving Duty
to Monitor”, J. Mark Ramseyer ed. Corporate Law Stories, Foundation Press, 2009, p. 325.
47) 1d.
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o1% el (Enron) A WAL} o] W Al ©22]v(Sarbanes-Oxley Act of
2002)2] A 0] Ak YREAALT] Fa ko] T8 XA Felr] HRolcka 1
TPl A CaremarkAlZl EHA 9] AbAle] W] AeiE7]o] o] 2#rhe)

3. Fo o) T2 Ao A oo S TR g : 2006 StoneAd #HE

3.1 =2|o| HiA

Caremark APl 32 o] 4] Chancellor?] AllenitAR7} o|ALS] o5 oS wehslr] 913t
AR A 4 4Al(good faith)o|2h= G- & AMG-FEoll = E-+6kaL CaremarkAb TH2
TAFE FoJo)ite] 7| %3t o= Fadkdithe A #UT 7} glek 19
0] % CaremarkA] A4 ol A dAoleh= &o= Qlsf ZAIF7} AlR1e) 2

L g9 afget=AY EAE FiL E5to] 2 7|0 o] ZFch0)
£ 59, CaremarkAbd 72 0|5 44 O] (duty of good faith)s )7} =3t 41919}
A2} ARES Fepal detglols oy} ol wdo] AejA € Aol
o2} THA|, BFA|9] =0l% A FotA M= UTESD) o] A3t detgolS W] A5

A1) =2k FAAIZ] TAo] StoneAbd TAHo|ckal & 4= ik

48) ml=2] ARl L& Bl SECTHAVES] Y-S AIAIJ ol w3t AR =Jof] sl g, “rl=
o] ZAE|Ale] YREAIRES) o]xte] ool Pt o, WmARY A2 4%, FH| ARG},
2005, 378-384%:.,

49) Curtis J. Milhaupt®, v]=3JAR, {825 2009, 97%,

50) Martin Petrin, supra note 33, p. 443,

51) /HA]_4 = AEZO] 4u]4 z/u/]_tlr_oﬂ PR éﬂﬂ-s}x]‘— ol—x] } o]/\} Al

BRSIA] SRS AIRICIT Suke] fFOEA WS & Adelet & 4 ek, FAY

orom FolejRo] gtk 1 Zlo] Zehe] AlQllRo] igt olsigirki 3 4 Glu, olAfe]

AAOIRE gluke: Folols Sulat Pe] ZJ RO RE WS T 4 ek FolA] 1 oo} qlrka

3}t 4= 9Jr}. Curtis J. Milhaupt™, ko] 2 100%.

J*EiH =P8 A= 11 i%bﬂ iRt ARt =2l A, $Fol s=(A= 34), 193-200%; ol

A, “rlEr SARHA oAk ZhA| QL A A o, A AT A29H A3Z, FH/dAREERE], 2010,

248-252%:,
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3.2 StoneAtd &

32.1 ARl

gdiglQolFoa AgE JAE 11 B L depeful(Alabama)F B Y H
(Birmingham)o]| $]%]3t Amsouth Bancorporation(©]3} “AmSouth”2}al tcho] F39]
William Stone¥} Sandra Stone-2- 0| A}5-0] EA|EHYA] ¥ 2 (anti-money-laundering regulations;
o3} “AML"o|ekar Fhrha} ¢-2-3)n]| U (Bank Secrecy Act; ©]3} “BSA”2al <]
SIS AISN] SIk BRI UREAS AT 0w HRIofRE Sl
SHrh= A8 o4& AmSouthe] o] AE]o] gt 4A]7] #19] A pre-suit demand)
9ol AmSouthe] A - A= o[t A 15| thte] FEYELES A7ISHACY.

olof tial] Aol FFH AL Y7t APd A Hdemand) 2] F-2]A(futile)S &
A FASHA] Eths JE ola2 detgols FHHY 2| (Delaware Court of
Chancery Rule) A|23.1%590] Wk} A2 751515 chss) oo Y} Aol FHHY
o] 21 ol thal E=elo] Bt Flo] B Apow Welglolr tge] Melst
2] A|(the Court en Banc) THAo]|c}.56)

322 THEQX|

FFYEASES HAE29] CaremarkA<(classic Caremark claim)®] Y0 2 4511157
o)) 2= 3ilof Tt Coremark ALl TAATS] ekr| 22 olAfe] alolro] efel

< el 7128 A =g 28 0l2kal ShH A, Caremark AR T242] A5 9RE

o T Wekr|2e ATt = D olAl7l Ao Wi Ei HrA|AEe] T3

r
;
]

53) AmSouth®] SPAAZIAFRA] vl= g5 20 67 F=of AR oF 60001709] A 5& 2¥aL, 11,6007
ool TP EE 8okl F=AL U AmSouth Bank= 20049 23 F¢ o] BSA W AMLOJA]
8= o AIA (Suspicious Activity Reports)E Al&ESHA] 92 2 Bl A7 9 ==
O] ZAE Al 4,0009F E29] W (tines) ¥} 1,0009F E219] WIARHESHcivil penalties) S AIF3IAL

54) FFHIELEES AT W Hals oK RIREE Tshs 45 SHs] 913t gy} fart T A%
S SHA] BolAY k=gl 2 o5 FAIA S & (with particularity) F7g8oFt Tt See Rule
23.1 (a).

55) Stone v, Ritter, 2006 WL 302558 (January 26, 2006).

56) Stone v, Ritter, 911 A, 2d 362 (November 6, 2006),

57) 1d.. p. 364.

58) 1d.. p. 369.
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EE WHEAS AF WS S A9 T @ Tefat A )
TESF gheolE B} 0412 0 2 (consciously) T 252 7] (monitor) E= 7
(oversee)317] Q&0 Fot AT EE ARl B4 B 2laas A o
QU B oItk 499 ol Hlolut Agle] Fake ool AI9Ie|RE ofasiA|
QJQheHe < ki QIGIEHL SHe ARl thet S-S 7k Tebd oAt ol e
of 8 |9] ©J o= L ofaYSHA] Skt A FRoA olAke] Wl T

oJAj21Ql A1 B2l Aol AAUSH 1 41010 ofasx) srgozA S0y
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flo

4> i nﬂo

2]
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U
F

= SR B2 8 Axa subsidiary element), <

o] 2hA] 20069 HE t=L)(Walt Disney) AR THA6D I} ]
24141 Y 9](bad faith conduct)62) 2] THES- ]/\ o] ZHEROS BHglo] glojA] T
ol &4 F ol &fsto] fubE Aljlo)i= SA YTt Hrks Aolrhed)

oleie ¢ 4C‘ﬂ/ﬂ - 7PXI—4 T7W° 01 24 éﬂﬂ =Eved, O ddodre =4
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59) Id., p. 370.
60) AAlojito] =A)S FAS= Ado] taA= See Melvin A, Eisenberg, “The Duty of Good Faith
in Corporate Law’, 81 Del J Corp, L 1 (20086).

61) Brehm v, Eisner(In re The Walt Disney Co, Derivative Litigation), 906 A, 2d 27 (Del, 2006);

U vz AR Bol thet AR A e, “olAfSIe] Mol thet vlshEe) APEAIAILY

olAfe] AAIRT, ANYAT ASA ABE, TS, 2000, B,

=73 (bad faith)2 3AF] o](corporate welfare)& w3514 S=418}LA} Sh= 7l 0]Q]o] ZA o=
€ A8she WL MK 1 UL DOWAS AYE SUske Aol Aol 2

5 Btof| EBllE 713t Q)% (intent) & ZHaL HalRl 2|7t B/dA st E54gh P i(disloyal act) 7}

et Aol sl Sl A §3 w1 Lo, D oidciany 7} 3] 212

ool =R 2 0]9]o] thE BxE 71 9|4 O H(intentionally) 5o %, @ oA} A-8-E]

S RS ST SRS 20 WESlE 4%, £ @ oAb} olaie £419] SlRol Rel it

the face of a known duty to act) QJ=2 0 & o]3&}x] k&0 &x T19] oJtof i3l 2JA1Z¢] FAIS

H 9l Z9(conscious disregard for his duties)= S 4> 9t} In re The Walt Disney Co. Derivative

Litigation, 907 A, 2d 693, pp. 753-755 (Del, Ch, 2005).

63) Stone v, Ritter, 911 A, 2d 362, p. 370 (Del. 2006).

62
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A, KPMGHL IS QLE-5HAA] AmSouth7} 822191 B4 28 223431 9]
TR TATSHEA 1B B(red flags)9.2] 57 Aol 7S oversight) o] Btoll 4] 44
el el e W BIAAEY EAE 1SR olAke] Asle] o3 Brkwojokl
Sl OmabA] gk S ATHE Zee BN WL AT o) F, A Tt
of8) kel <k kil wABACke
S, Debglol HEe FHHAC] Caemark Al AR TR/ ES AU
85903, o] AHSo] AEHeE: olFol GlolA AT WEACHS Hell het &
222l G4e OrI AN AL TN AR WALAL Z5olok
o= Bpatm IFA S LAk AL olfR Ane] IR EASE 2ok

32

Mlo

p

A, o= AT e 847 Hrks HollA AddelFe] fiute] Biz

AlQlofso] glubo] Bl Re ohth whebd AAo R EYAe RAHtL & 4

d

64) ST olAl7} AT BESA) hS AT TFITE olefat SulolA] oAl A4S sl
aixfe] 2419] olole Ja Aloleke AT W0 kA dhskehrl Bxjel] FASH ke o]
=t 1d.

65) KPMGHEILAE AmSouth”} BSAYREY A Fil, BSA/AML FHETPo|AAR FAHQME
(Corporate Security Department) 2 2]A]8)71=-2]213](Suspicious Activity Oversight Committee)
E AABkL Ytk & Akl Qdr}, 1d., pp. 371-372,

66) SITALBLE OAE7] AmSouthe] YRHEAV} HALSHE BS YHRE AL YT, ofet
SRS JEAE Qo) FYUL) BHA YRR, oINS 2 YTk S A
o] FAI | thste] ot 22X %= FohA] ghglrhal sk ﬂg S8k AMEES 9uigitt 1d, p.

370,
67) 1d.. p. 373.
68) 1d.
69) Eric J, Pan, supra note 6, p, 733,
70) Strine TA} 52 4] 71419] A1 (triads) = AR o]z AFAGAE BARY/2] AeS 3]

S5t A 1349 yolof| HQitkal =gakar Sty detglo]R ool 1993 Cede & Co. v.
Technicolor, Inc A THEOA] A3 02 AJASRE ST A 7FX] 9] AIQICIELE AF%t 5, 20064
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£, Caremmark AP FHolA] ZE0lojo] qjofo] mghelo] HAIZ HoE ZhAl o
RS Fal FAULIFo] EFFE]of ol ZHLk) 2 Stonerbd W] J5h
ROl Suko.R QI o]Ako] AEMQL o] WEA FAUCIRe] FAL | Aol
Th72) A ofojo] Tt ARele] AT HEAQ FAITE FHAe ofol
TASR: Belo] i AR Sbe] BAEA] Aol Gelo] mYP O FA
ofsiof ole shrjwgickn & 4 ik olefat AE o] Wele] AukwA Ao

9L o)4] WeelolF BAPNA MR TI0) A YA HPBE A nES
w Atk B 4 odekr
A, Aol WA AR FURY BAH n Z Fpa ook B3

ootk B 7 2ARE welrh B0 Ri)o] §3L AsiA o

(intent)”, “2]4]& ¢](conscious)” = “2| =4 Q(intentional "1} 2 4 Q45 4=
W oleke

olal 911, SHA|Q] =0 &2 “HAIAFE]|(the state of mind)’of] =S
=

UlA, o]ake] ZH=Ale] A-slr] flsiM= oAt AlIOFE ol fsHA] kit
He AT YAS A, = 3.9 (scienter)7} L AsIc} wreba] Y o)Ayt BAJAEH
I

WEshArks AHLe] Zo] RTHCkT0 of7ol4 12]9] ofuji YE tzUA B

StoneAld HZAOA] o] FAF7] wjEoltt Leo E. Strine, Jr., Lawrence A, Hamermesh, R,
Franklin Balott, & Jeffrey M, Gorris, “Loyalty’s Core Demand: The Defining Role of Good Faith
in Corporation Law’, 98 Geo, L, J. 629, p. 690 (2010),
71) o) 0l sl Buibridge - S IR 144 A AEIS) R R BAPIE HRl ofs
SNAEIA] QIITP R ShEA] Al sl Thaje| ] SEae ool TS o oSk A2 W B
Ao9] shte] AR|7F Hof al v]ESitt Stephen M, Bainbridge, Star Lopez & Benjamln Oklan,
“The Convergence of Good Faith and Oversight”, 55 UCLA L. Rev, 559, pp. 604—605 (2008).
Jennifer Arlen 15of 2J8PH, StoneAlZ A& Chancellor?l AllenTARR] ZZE2]0] 425 Folsk
AolekT SFAA, B Uobrk o]Ake] AAo|RS ZAe|re] ojele] ZgA ATk HHATh Jennifer
Arlen, supra note 46, p, 326,
dlzlo]FE SAPH Al022% (b)3)F (7) 3= 3|Ake] 7]E A4 M certificate of incorporation)o] ©|AR2] Ale]
o gptoR QIFF FHA Lsjol] Tato] BAL E R YR olAe] A HelL AABAL
ARSI 25 B 4 Gk TS 9k T, (D SJAh E 73] that o]Ake] FUSLTLII),
@ Ak gk tHnot in good faith) 2= Q1 F24 34 9](misconduct) Fi= ILOJ2Q1 HESN} T2
8 21acts) T 2 omissions ), © A7 FREYRNSIHT OlelTF A e 419
Rokeh AS R ARG % @ olAbl RAEG AIH olee AL ARGl that olAte]
3RS WAL A = glek
74) Brett H. McDonnell, “Meeting Lowered Expectations’, 10 U St Thomas L, J. 449, p. 456 (2012).
75) Ao, o] =E(Z5= 34), 200%,
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WehglolF: SAPIAL T diEASS AZI5] Aol WA olAkale] tha) A4
%} {demand requirement)Z: 3telof ahck. o] 2e o thaf FEThEASE A5
Aol BAF 28R 25E AZISHES o|Aslo] HTE AL Rk Hlolch. T
Wepgllol SAPHAL olefat AR G ATEE AS o3 AT Foft
Aol AT BAEICE AR BAEE 49 2 olAkale] thak AR
BTG 5P L, A FENELSE A7 B olof s BARS o] xtalef
et AP YUTHE B ol 48 25k 2 TS Hek?) weti] 23
thEdpol T A2 AHE APAHTLI FRE 9149 o} o] that Zlo] ek

Wepglol BHUATE ABIE @Bl At, FRATLSS AT 0 Pk
oA Jlfshs e SHS] 1k wRu Ui} 1 25S Shusha 251
U w25} QR ol -8 T4 0 Rwith particularity) Fgsobt SRzt FEc)E4
S BT AT FO] T K WAIES e 2ok

A, o|AP7E AIQICIR S SNk €429l A Gubehe shelrka &
Aronson 7] &(Testse] whebd it D o]xk50] ofaEA7} gl
A B @ o]} A8 Ak G AT WAt AHEol9l
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76) A, “FE97] o]F F71H o]AM] A=A ol Wt nl= Aol wel o) FR, Ak A
285 A2H, T=AARREEES], 2015, 942,

77) “-- a failure to act in good faith requires conduct that is qualitatively different from, and more
culpable than, the conduct giving rise to a violation of the fiduciary duty of care (i.e., gross
negligence)”, Brehm v, Eisner(In re The Walt Disney Co. Derivative Litigation), 906 A, 2d 27,
p. 66 (Del, 2006); Stone v, Ritter, 911 A, 2d 362, p. 369 (Del, 2006).

78) Curtis J. Milhaupt¥, 9ro] 2 1222,

79) Curtis J, Milhaupt®, 9o & 1272,

80) Curtis J. Milhaupt®, ¢J2] 2, 123%.

81) Aronson v, Lewis, 473 A, 2d 805 (Del, 1984).
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¢l ©]4(a reasonable doubt)S 0 7|= LA A AMA(particularized facts)S F=4Fslodof
Feks)

=4, olArR] 9] Aol Wt Zlo] ofz} o|Abele] A - Fof o] ko]
e AL 7ol Rales 7|89 whebr iz oJARR|7F ARl Hl-s5ke] =
o)L oJsfAP} fle dFheE A A = U= Aoleke Holl delA

=
SAbE Aol THH APE FgStolof Pk

2. a3 B9} ojxle] AR

190Ut 78] A2HE S-530H0] Wlat S5/ dAlol wet nl=o] A3t
S713 2lA3 wele] Tl die 19l AR 45 olksle] A4 7
Woe oae) gk

20049 COSO%] HAFA A= Wa]q-Z(Enterprise Risk Management-Integrated
Framework)ol| ]85}, HARA 2]l2a Tl ARQA|9] =29 2/dof et &efAdl
HS2S AlEshal, AFAlY 2laa A= §9] WollA 22x3E welsh, ARRIA9

F= = 7 e A AR gkl Sls AR E, 719 Adute]l A1 M A o
AgEH, ARAA] olAtg], Hd B I HEe] 2S5l o8l AAjEE Bgoletar
O It}80) of2|gh A 2= o] WEtoA & uf, oAlSle g2a AP, 2l
= 7Y gaa g BBl SAlol WoishA] ek 4= flaL, AR Eliaa He e
L= 32 £HA](monitoring)ShooF QHtE37)

ESE R SIAPH(Model Business Corporation Act; MBCA)-2 S/l SIALS] 75 o)A
O] A=A AR At B A" AP 22 HAY =E3E ¢ Qe 58 g
(major risks)o]| T3t Fo(attention) S ESHSIC}AL F5EaL QIch88)

1% OR

ox

82) Brehm v, Eisner, 746 A, 2d 244, p. 256 (Del, 2000),

83) Rales v, Blasband, 634 A, 2d 927 (Del, 1993).

84) A, o] =75 76), 95-96%,

85) o] Hof Tzt AAIg P& # el A& Paul L, Lee, “‘Risk Management and the Role of the Board
of Directors: Regulatory Expectations and Shareholder Actions’, 125 Banking L, J. 679 pp.
681-696 (2008).

86) A, “FAZA} o]ALe] EFA ol H3E AT, AR AT A|213 A4, FdAEEEkE,
2008, 175-177%,

87) A, e} =75 76), 122%
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olof f3}o], n|FHSAIFE S| 9] o|ALe] 70| =E(Guidebook) “B]AT HE|= 5
o ol Aol BAIHQl BA} Bl 9, BAle] QJEet Algle] Tt olAle] ZhAlelRe)
20 REo] B3 glr. oA} 2jad welof et waka ZAIE 87 Slaiie
sixje] Aok Sl 9 Eﬂzu ZUMI B elsag E}Tﬂ ﬁoﬂ Shiakion

A R
otebe, lm el W F e 5 B0 B0 ok 79 Aol
o 4= GIER0 wehA] olAREI: gam e, W £ 0 B4 BAl e aAlE

slok & ojset Wejo] gickon

—

3. oA EEALY] olAke] A=Y

3.1 FIH=|e| FHHL OlAte Aele|F

74, lﬂ—
o 4= Utk & CFCY OV\}QJ 912 QL Q/\}J *Vﬁ«] = SHE S 0& FAst
I FAE oS Fgich
s 5, O A 2 &) 913 (Audit & Ethics Committee)i= AFA| 2] £+274
A HUAE =5k, SlAke] lof thgh o] 2324 (exposure)E FHAIBoF & 2157t
otk @ A1-8-91Y3](Credit Committee)= S|ALR] Al-g Q) AZEA W iZrtdo] AAS

E33E Ag %g 1l g 7H=3t Aojo] om} @ 2-8-21913](Finance Committee)=

O

=
@ ETH%Q(Compensation Committee)—: ZqYx 7,333%1%9] ZAHEA Q] B X0

88) See MBCA § 8,01 (c)(1)&(2).

89) Corporate Laws Committee, Corporate Director's Guidebook, Sixth ed., ABA, 2011, pp. 33—35
& p. 39.

90) ot 2= el I kol QlofAl(in degree) W & X 34| SAIH +EE 4= qlohaL gith
I o= gaa w7t obd] WA Fofl Sl Tht AR Rofolal, 2l w9 o]¢jo] B R
A2 ghow, 2laa ) gjia Ql4(risk taking)7F A= ERFSHA| $1819)7] wiizelct. Stephen
M, Bainbridge, supra note 6, pp. 982—984,

91) Id., pp. 980—981,
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3.2 flrlse| Exliet o|Ae] 1me|o| QI E

oA} ZHASIRE Slutste] ZHEBAL REsl] SIS olke] 1o} 21
[e]

Aol A7k 2 oAt SIBAEE %3 USolw B obe APEAE
2] gobAl Blatel a7k WSS Aol ek
%

)
ol
ok

o|e} wheIsto] Yil= A ofAbol|A| A|&A o= Z dl(wamings) S SFSE Al ol2kal
A7k el RALES SiRlstel F4el Tk ol B D elar) 2 o
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92) In re Countrywide Fin, Corp, Derivative Litig,, 554 F. Supp. 2d 1044, p. 1052,
93) Id., p. 1053,
94) Id,, p. 1081,
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T8 eel &8l U TaiE2 AR EFE tE(low-documentation loans)S H]\Ha}
© =7 FA Baxel AA7Y9Y B2 7P diElsT]E SIREY]
P FAT = glole Zoletar dgich Tea A o] 9]
U] BT /I571E Qo) =5 AkS Wt opet op| A 2AE FHoHA]
FtTar Tehgictos)

AEA o2 AP AE At Aol o]2|3h 91939 A dSol el AEA <
A0l e e Yol AEAR] S22 AAHARI ox ko] Al o] SAE T4
Pkl FAISFGITE0)

3.3 2Z

F27h FF LSS B AeolFHALY o Ake] PEAUS ZF5] A

= olxje] mols S Zlo] aE. 1utE ofefat moje] arlo] olxte] ERY

& FPols FREASAN 59 Aol 2 WA Hof=o] Ha Q= Ao] WA
oftk. Y7} FAIH ALS E3) olAke] oS FHshe A AT 41 o] oh)7]
EEREXD

A B 2polA] oo FBAEE DAl AXSHG, T PBAEL F5
71391 CRC] ARgle] WA Hio] s|gshs Aloleta sh4) gk 4 glck. oleigh
SIRAIEE CRCE] oAb/} 4T Qgi=A|9] o357} WA Aze] Hjeieka & 4 9]
2 oA} SIBAIEE UUAE el AHENE HokA] eobd] ZhASIRE Slurel
i Aolk

olo} Fetsle] CRCO] o|A17} $IHAIES otmw QIolehs 4, 5 olAke] 1) Ql4st
R A P T
AP ele] PAARE: oA ko] AgEAY SIuke] el woje] axto] s
311, Uo7} detglols: SIApEARe) ol ate] 7HElelo] el Tmelo] Ao st
ohar 3 Aolck. o]l ojulolx] auEEnAe] mejo] wav|zo] WekglelF: )4t
wiae] Tmolo] wiebylzuct o deka & 4= Qe oA Fehlo) e 1 AEe

95) Id., p. 1082,
96) Id., p. 1082,
97) ol=fgt ol digt AL == A, el =(AF 34), 202-203%.
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20084 FE9171 F7120] Tk 245 Qgalgiel ofo] W 2
ANE =B AZ T S ook olH@ AZolA £ P FFEL F§7I8
olAbge] 2 phelol that HAIOIFE AUSIT FHa SHA lths A olg=
tho] R ELSE AZISH Heick
| il ehiviio] BT CRC FRATLAAUR s T2l ot ol4je] 245
Bol} piE Abdoleka H7He 4 Qlek CRC FRchiad Aol Ao el
= pelol thak olAke] AAIIRE HAIE F, FAlIRe] Sl detglolF )}
Mk gl wel Btk @ 4 gk
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[ Abstract ]

A Study on Director’s Oversight Liability for
Risk Management

—Focused on the Countrywide Financial Corporation

Derivative Litigation in America—
Chung, Dae*

In America the financial crisis of 2008 revealed excessive risk-taking issues and risk
management failures in financial institutions. Furthermore, most failures of financial institutions
resulted from excessive risk-taking issues and risk management failures. Shareholder losses
in financial institutions are attributable to the violation of duty to monitor in respect of risk
management failures.

Therefore, a lot of shareholder derivative suits are closely related to the analysis of oversight
failures by the board of directors. By the way, on the basis of the facts that the failed financial
institutions are the Delaware corporations, a director’s oversight liability should be analyzed
under the Delaware laws.

The Countrywide Financial Corporation Derivative Litigation was judged in the federal
court. This derivative suit closely implicated the violation of duty to monitor in respect of
risk management failures. Actually, the duty to monitor is related to the occurrence of harm
to the corporation arising from wrongdoing, illegality, or other harmful activities. A director
is, therefore, obliged to monitor or oversee whether or not officers or employees commit
wrongdoing or violate laws and regulations. In addition, the board of directors should oversee
or monitor risk management.

The board of directors should have a responsibility to establish internal control system
in the context of oversight according to the Caremark duty under the Delaware laws. Generally

speaking, the Caremark duty has been long under the scope of a duty of care. The Delaware

* Professor of Law, Division of Maritime Law, Korea Maritime & Ocean University
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Supreme Court’ recent decision in Stone v. Ritter is, however, greatly significant in some
respects.

First, the Delaware Supreme Court clearly denied the argument that the obligation to act
in good faith should establish an independent fiduciary duty. In addition, the salient decision
is that the duty of good faith is a subsidiary element of the fundamental duty of loyalty.
Second, the seminal effect of the Stone case is the fact that the duty of loyalty includes
the duty to monitor. Furthermore, the duty of loyalty is not limited to the cases involving
a financial conflict of interest.

The federal court in the Countrywide Financial Corporation Derivative Litigation made
a decision that the directors in the Countrywide Financial Corporation acted with scienter
and violated the duty to monitor. First of all, the accounts of numerous confidential witnesses
greatly contributed to supporting Plaintiff’s arguments in this derivative suit.

In conclusion, it is necessary to accept the duty to monitor in respect of risk management.
Furthermore, financial institution director’s duty to monitor should be emphasized in that

risk management is a fundamental part of business of financial institutions.

[Key Words] Duty to Monitor, Oversight Liability, Duty of Loyalty, Duty of Good Faith, Duty
of Care, Scienter, Red Flag, Derivative Suits, Risk Management, Excessive
Risk-taking





