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[ Abstract ]

Culpa in Contrahendo in Taiwan Civil Law
Kim, Seong-Soo"

This paper is intended to serve as an introduction to the topic of culpa in contrahendo
in Taiwan civil law and to get its suggestion to Korean civil law.

The doctrine of culpa in contrahendo was systematically advanced by R. von Jhering in
1861 for the first time. His basic ideas have strongly influenced the development of the German
legal system. In some of the German civil code(BGB)’s provisions, we can clearly see the
impact of his theories, although the framers of the civil code was not ready to adopt its
general theory. For example, the provisions of the German civil code before the year 2002,
such as the initial impossibility(article 307) and 122, 149, 179, 309, 463, 523, para. 1, 524,
para. 1, 600, 663, 694 etc. are often referred to. In the decades after the enactement of the
civil code, case law and the legal literature began to gradually expand its coverage up to
this day. The Taiwan civil code, which has been received the system and the contents of
the German civil code by default, has been also developed by adopting the new provisions.

To begin with, the Taiwan civil code before its reform expressly stipulates the initial
impossibility and its nullity(articles 246 and 247, paragraph 1). If the prestation of a contract
is impossible, it is void. When a contract is void on account of the impossibility of the
performance, the party who at the time of constituting the contract knew or might know
the impossibility is responsible for the injury caused to the other party who, without his
own negligence, believed in the validity of the contract. Next rescission on the basis of
mistake(article 91), liability of one who has no delegated power to make a juridical act as
an agent of another person(article 110), are also adopted.

In addition, unlike the German civil code, the provisions on the voidness and revocation
of the juridical act and the liability of compensation for any injury arising therefrom(articles
113, 114, paragraph 2), the withdrawal of a promise of reward made by a public notice(article
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165, paragraph 1) and the duty of notice on risk before making the contract of carriage(article.
631) was newly adopted as the related ones. Furthermore, under article 245-1, paragraph
1, the code has newly adopted the gereral provisions on precontractual liability or culpa
in contrahendo by the reform of Taiwan civil code(the Law of Obligations) in 1999, providing
that even though the contract is not constituted, one of the parties is responsible for the
injury caused to the other party who without his own negligence believed in the constitution
of the contract when he, in order to prepare or negotiate for the contract, has done either
of the following: (1) Hidden in bad faith or dishonestly explained the gravely relevant matter
of the contract when the other party inquired. (2) Intentionally or gross negligently spilt out
the other party’s secret known or held by himself which the other party has explicitly expressed
to be kept in secret. (3) Any other matter obviously against good faith.

With this amendment of Taiwan civil code, it is admitted that the general scheme of culpa
in contrahendo coexist its isolated provisions of the code. Above all, now contracting parties
are under a duty to deal in good faith during the negotiation stage, i.e. the duties notice,
protection and disclosure are expressly provided for the damages caused to the extent of
the wronged party’s reliance in case of the violation.

The Korean civil code provides only initial impossbility without any mention of the effect
: nullity(article 535) with respect to the culpa in contrahendo. After the enactment of the
civil code, scholars have been discussing the other types of this notion. Nontheless the Korean
civil code in 2009-2014 revision are positively reflecting the changes of our society and
the recent legislation, in particular, the deletion of the effect of initial impossibility(draft article
535), amendment of damages by rescission on the basis of mistake, creation of precontractual
liability and of the duty on provide information of contract(draft article 535-2) are remarkable.
Considering this reforms between Korea and Taiwan, the comparative review of Taiwan case,
in my view, gives us simultaneously some useful suggestions de lege ferenda and de de

lege lata.

[Key Words] Culpa in Contrahendo, Initial impossibility, Reliance Damage, Pre-contractual
Liability, Article 245-1(Taiwan Civil Code), Principle of good faith and fair dealing,

Taiwan Civil Code
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