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[ Abstract ]

Indeminification Decision of State Property Act and
Unjust Enrichment of Civil Law

Lee, Hyon-Soo*

Restitutionary claims involving governmental bodies have troubled the Supreme Court of
Korea. One of the problem that afflicts the court is whether competent authority can enjoy
the freedom to choose the way of unjust enrichment of private law as a claimant instead
of, or with administrative procedure of indemnification decision according to State Property
Act. Recent decision reveals the dissensus among members of the Supreme Court. In particular,
Supreme Court Justices were divided on issue whether or not KAMCO(Korea Asset
Management Corporation) to whom the management of state properties was delegated could
claim a civil law restitution for unjust enrichment when public law indeminity was already
levied according to the State Property Act. Dissenting opinion stressed the principle of “Lex
specialis derogat legi generali”, arguing that public law procedure of indemnification decision
should be the only remedy of which KAMCO could make available, because the State Property
Act has made a express way of self-execution through that process. On the contrary, majority
opinion of the Court holds there is no reason to exclude traditional private law toolkit of
unjust enrichment in those cases. Ironically, these two seemingly different approaches seems
to share the same view that the indeminifiction decision of the State Property Act only has
a legal nature of “right” or “power” of the administrative authority. But we need to focus
on the rule of law in so far as the public authority is concerned. Certainly, indeminification
clause of the State Property Act authorizes competent agency to sanction the undue occupancy.
However, that clause enjoins a duty on competent agency as well, in that it is required for
that agency to levy the indeminification on undue occupant. In short, indemnification clause

of State Property Act regulates not only “right” against undue occupant, but also “duty”

* Konkuk University Lawschool, Associate Professor
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of public administration for the legislator. Because of this dual nature of indemnification
decision, the competent authority should charge a indeminity necessarily on a occupant when
the all the conditions required for indemnification are met. So, as far as undue occupancy
of state property is concerned, there remains no regulatory loophole or “Regelungsliicke”,
no room for application of the unjust enrichment of Civil Code. In conclusion, if somenone
occupies state property without any title, indemnification clause of the State Property Act

should prevail.

[Key Words] State Property Act, indemnification, restitution of unjust enrichment, regulatory

loophole, public-private law divide





