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[ Abstract ]

Tragedy of the Anticommons

—Isagogics—
Moon, Heung-Ahn*

This is introductory studies to understand the tragedy of the anticommons from legal point
of view that is still ongoing and will highly likely to be continued.

As one of the ways to avoid tragic situation of abusing the common properties by avaricious
human beings, the study on the commons suggests the privatization of those common
properties. The stance of the existing debate on the situation wherein such privatized land
is being unusable regardless of owners’ will so far has been that it is due to the limitations
inherent in the land or by the law, especially civil law or administrative regulations. This
paper uses the term “tragedy of the anticommons™ as defined by Professor Michael Heller
to refer to the situation of the fragmented and privatized land being wasted of its value,
and attempts to determine the very basic legal principles behind it.

As privatization and divided ownership of common properties spread, the land is becoming
more segmentalized. Eventually, it is left with too many owners, and each other’s interruption
on use of the land is led to the failure of proper deployment of resources. This kind of
land is what is being called anticommon property as in an opposed concept to the common
property. While the privatization could be the solution to abuse of the common properties,
it also bears the adverse effect of making them of no use once it exceeds a certain bounds.

The key to the anticommon property concept is fragmentized ownership. And, the state
of this fragmented land ownership causing inability to serve its original function is the tragedy
of the anticommons. The current civil law has multiple sections prearranging the fragmentized
land ownership such as the claim for division of common property in Civil Act Article 268
(Demand for Partition of Article Jointly Owned), the partition in kind in sub-section 2 of
Civil Act Article 269 (Methods of Partition), the division of inherited property in Civil Act

* Professor, College of Law, Konkuk University.
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Article 1013 (Division by Agreement) and etc. Even if there is no predefined terms in the
laws in force, the permission of land fragmentation would have been unavoidable in the society
hereafter. Unless we are equipped with an institutional strategy to combine those fragmented
land, we will see more divided land into smaller and smaller pieces over the generations.

The issue of unused or under use of the land due to multiple owners of the fragmented
property would be hard to come under the spotlight as a legitimate social issue since it belongs
to the private sector. This is why it becomes even more important to actively discover the
tragic situations of the anticommons. Only after the tragic situations are acknowledged in
the society, shall the efforts to cooperate to get out of that tragedy be followed. It cannot
be emphasized enough for the need of establishment of social system or legislative adjustment

to draw the consensus among land owners to combine the fragmented land.

[Key Words] common property, tragedy of the commons, anticommon property, tragedy of the
anticommons, segmentation of land, privatization, common land, land ownership,
property right, land privatization, land fragmentation, Agricultural Land Act,

underuse, abuse, private property





