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[ Abstract ]

Legislative Directions for the Improvement of the
Principle of Retention

Cho, Yun-A*

The problematic issue deriving from the current system of the Right of Retention has
been the Principle of Take Over in the Civil Execution Act which actually had approved
the most preferential repayment right to the Retention Right. Being aware of this issue, the
Supreme Court has endeavored to restrict the Principle of Take Over by the active
interpretations of the existing laws (e. g., the 320th article of the Civil Act and the 91th
article of the Civil Execution Act). The legal principles restricting counterforce of the Right
of Retention have been developed as a precedent theory necessitated by this problematic
issue. This paper argues that the legal principles restricting counterforce of the Right of
Retention cannot entirely settle the issue and that legislation is a more appropriate approach
to the problematic issue of the current Right of Retention in force.

The Bill of the Civil Act Amendment which abrogate the Right of Retention in principle
and transforms it to the system of a hypothec, has discarded as the term of 19th National
Assembly ended. However, this aborted Bill gives a significant suggestion to the direction
of forthcoming legislation, on the way of attempting to abrogate the Principle of Take Over
in the Right of Retention. Nontheless, this Amendment Bill was not the best possible legislation
to settle the problematic issue inherent in the Right of Retention in force. By replacing the
Right of Retention with a hypothec, it impairs the Principle of Fairness that the Right of
Retention has pursued.

This paper suggests a fresh direction for a new Amendment of the Right of Retention
by evaluating the pros and cons of both the Principle of Opposing power developed by the
Supreme Court precedents and the recently aborted Bill of the Civil Law Amendment. It

* Lawyer, Law Firm Seo-Ha.



340 azrsst A 35 =

argues for a legislation that does not abrogate but supplements the current Right of Retention.
The specific supplementations are as follows:
1. Bestow the preferential repayment right to the lien but let it be extinguished by sale.
2. Allowing the lien to be registered on the register book.
3. Introducing the indication registration system so the lien can be registered on unregistered
immovables and thereby make them subject to compulsory execution.
4. Acknowledging the possession of the immovables as a way of making public the Right

of Retention so there may not be a discontinuation in the public notice of the lien.

[Key Words] The Right of Retention, The Bill of the Civil Act Amendment, The Principle of Take

Over, The Principle of Opposing power, The preferential repayment right





